INDEX. 
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ADMINISTRATORS. 


The written acknowledgment of a debt by an administrator will not bind 
the succession if such debt does not really exist. 
Reihl vs. Martin, 15. 
An administrator can not avail of any defect in a legal proceeding 
caused by his fault. 
Succession of Margaret McAuley, 33. 
Where the heirs are all of age, and present, and represented, and have 
accepted the succession purely and simply, and there are no debts 
due by the succession, there is no necessity for the appointment of 
an administrator. 


Mrs. A. L. Brashear and Husband vs. Mrs. Charlotte M. Con- 
ner, 347. 

An administrator can not sue an alleged debtor of the succession, in 
disregard of his formal settlement with and discharge of the debtor, 
without alleging error, or fraud in the settlement. 

W. H. Haile, Administrator, vs. McGhee, Snowden & Violett, 


350. 

An account filed by an administrator, which contains no list, or classifi- 
cation of creditors, and no statement of the debts of the succession, 
but a mere marshaling of the proceeds of one asset, and the rec- 
ognition of but one creditor of the succession, can not be the basis 
of a valid judgment. 

Succession of Francois Lacroix, 366. 

The public notification of the filing of an account, and tableau of dis- 
tribution by an administrator, operates as a legal citation to credit- 
ors and legatees. 

An administrator need not directly prove up every item of his account, 
which is not opposed. 
Succession of Francois Bougére, 378. 

When an administrator is ordered by the court to lease succession 
property at public auction to the highest bidder who shall furnish 
approved security, he may at once, without additional advertise- 
ment, re-auction the lease, if the highest bidder at the first auction 
fails to furnish the prescribed security. 

George J. Jones vs..Succession of Nathan Hoss et al., 564. 

An administrator who received Confederate money in payment of suc- 
cession property sold by him, when that money was the currency in 
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ADMINISTRATORS—Continued. 
general circulation, can only be held for what the money he received 
was at that time worth in gold. | 
‘Succession of George W. Womack, 577. 
An opponent of an administrator’s account can contest no item of the 
account which he has not in specific, or in general terms, opposed. 
Succession of C. L. B. Bofenschen, 711. 
An administrator who sells succession property, without an order of 
court, for less than its. appraised value, is responsible for the differ- 
ence. 

An administrator is liable for any loss of, or damage to succession 
property, caused by the fault of his agent, or by any want of pru- 
dent administration. 

Succession of Harris, 743. 


Administrators :( Public). 


Public administrators are authorized to employ lawyers in behalf of the 


successions they administer. 
Succession of Harris, 743. 


AGENCY. 


Where an‘agent has fraudulently sold his principal’s property, and em- 
bezzled its proceeds, and the principal afterward accepts from the 
agent something in compensation for the embezzled proceeds, he 
thereby ratifies the sale made by the agent, and estops himself from 
any recourse against the innocent purchaser of his property. 

R. N. Ogden vs. A. Marchand, 61. 

The principal is bound by any contract made by his agent which is nec- 
essary to carry out the objects of the agency; and no confidential 
limitation of the mandate, can operate to the prejudice of any inno- 
cent third person. 

E. H. Farrar vs. Stephen Duncan, 126. 

The holder of a solidary note can not have its solidarity impaired, by 
the unauthorized action of his collecting agent, who receipts in favor 
of one of the solidary debtors on the note for “his share” of the 
debt. 

Cooley vs. Broad, 345. 

The admission of the alleged agent that he is authorized to represent a 
third person in a suit, does not prove the agency. 

The authority to represent a defendant in a suit must be shown ex- 
pressly, or by irresistible implication. 
Mrs. Marie E. Dawson vs. Marie Landreaux, 363. 

Where a principal has dealt with a merchant through an agent acting 


under a written power of attorney, the merchant may prove by parol: 
the correctness of his account, and any acknowledgment of its cor- 
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rectness, or any ratification of it by the principal, even if the agent 
has transgressed his mandate, or there are charges in the account 
which could not be legally enforced. 


Ratification by the principal of the unauthorized acts of an agent 
makes those acts binding on the principal. 


A power of attorney sufficiently comprehensive to authorize the agent 
to manage a plantation, and disburse the proceeds of its crops, will 
justify the factor who selis the crops to pay out their proceeds on the 
orders of the agent. 

G. W. Sentell & Co., in Liquidation, vs. Mrs. M.G. Kennedy and 
Husband, 679. 


A principal who employs an agent to do a legal thing, is not liable in 
damages for any illegal act of the agent done in the execution of 
the mandate, to which the principal was not accessory, or privy. 

- Andreas Richoux vs. Mayer Bros., 828. 


ANSWERS. 


SEE PRACTICE. 


APPEAL. 
What new Pleas and Evidence may and may not be made on Appeal. 


A plea of adjudication or discharge in bankruptcy can not be originally 
set up in this court. Such plea must be expressly made in the court 
below, else this court will refuse to take cognizance of them. 

Serra 6 Hijo vs. Hoffman & Co., 17. 


The exception of lis pendens will not be considered in this court, unless 
raised in and passed on by the court a qua. 

State ex rel. Comminge vs. Judge of the Superior District Court, 
360. 

Evidence to support a motion to dismiss an appeal on the ground of ac- 
quiescence of appellant in the judgment, may be filed any time 
before the case is submitted. 

If an issue is made, as to whether appellant has acquiesced in the judg- 
ment, it must be passed on by the lower court before this court will 


consider it. 
Evans & Taylor vs. Succession of A. M. Etheridge, 576. 


The sufficiency of a surety on an appeal bond will not be considered 
here when not put at issue, or passed on in the court below. 
Elizabeth Edwards and Husband vs. Edwards, 597. 


The appellate jurisdiction of this court is not divested by the fact that, 
pending an appeal in any particular case, the appellant has become 
a bankrupt. In passing on the question of their appellate jurisdic- 
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tion, this court will consider no fact which does not appear in the 
transcript of appeal. 
J. Davidson Hill & Co. vs. Mrs. Adelaide Bourcier and B. M. 
Pond, 841. 
A claim not set up in the pleadings will not be allowed by this court. 
Gordon & Gomilla vs. Wright & Clark, 812. 


Right of Appeal as Affected by the Amount Involved. 


Where, in claim for damages, based on a wrongful deprivation, or ob- 
struction of some mental or moral gratification, or personal conve- 
nience, the plaintiff makes oath that his interest involved in the con- 
troversy amounts to more than five hundred dollars, it will suffice 
to give this court jurisdiction. 

Nicholas Burke vs. James Wall et al., 38. 

If the real amount involved is under five hundred dollars, this court is 
without jurisdiction. 

Succession of Mrs. E. R. Hardesty, 289. 

The amount to be distributed in the homologated account of an admin- 
istrator, and not the amount claimed by the appellant, determines 
his right of appeal. 

Succession of Cloney, 327. 

’ Where the matter in dispute is over five hundred dollars this court has 

jurisdiction. 

Elizabeth Edwards and Husband vs. M. A. Edwards, Adminis- 
trator, et al., 597. 


Appeal Bonds and Sureties on Same. 


Where the appeal bond is made in favor of the appellee instead of the 
clerk of the court, it will, on motion to that effect, be dismissed. 
Nor will any surreptitious interlineation of the bond, made after the 
motion to dismiss, by which the clerk is substituted for the appellee, 
avail to prevent the dismissal of the appeal. 

Josephine Johnson vs. Clarke & Meader, 289. 

When thé judgment appealed from does not condemn the defendant to 
pay any specific sum, the amount of the appeal bond must be fixed 


by the judge a quo. 
Succession of Mrs. E. R. Hardesty, 54. 


When the judgment does not condemn the defendant to pay a certain 
sum, or do a certain act, the bond for a suspensive appeal must be 
fixed by the judge, and need only cover costs. 

John Untereiner vs. William Miller et al., 435. 

The bond for a suspensive appeal from a money judgment must exceed 
by one half the principal and interest due, at the date of the judg- 
ment. The court can not fix it for any less amount. 
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The surety on an appeal bond must reside within the jurisdiction of 
the court, and be amenable to its process in case any action against 
him on the bond should be had, and have property over and above 
any incumbrances on it equal in value to the amount for which he is 
bound. 

State ex rel. Thomas Jorda vs. the Judge of the Fourth District. 
Court, 776. 

The bond for a suspensive appeal from a judgment dissolving an injunc- 
tion, need only be for an amount that shall exceed by one half the 
damages decreed by the judgment of dissolution, and costs. 

F. C. Malain et al. vs. the Judge of the Third Judicial District, 
et al., 793. 

The failure of an appellant to obey an order of the lower court to sub-. 
stitute a solvent for an insolvent surety on his appeal bond, wil? 
work the dismissal of his appeal. 

A. P, Dumas vs. Aristide Mary, 808, 


When an additional party is made to an appeal after the execution of the 
appeal bond in favor of the clerk, a new bond is not necessary. 
On such a bond all parties to the appeal, no matter at what stage of 
the proceedings they may have become parties, have their recourse. 
Borde vs. Erskine et al., 822. 


An appeal bond given for the full amount required by law, but in which 
two, or more sureties bind themselves, each for a designated part of 
that amount, is a good and legal bond. 

Heirs of Gutturrez vs. Croner et al., 827. 


To suspensively appeal from a judgment which orders the delivery of 
movables and immovables, the amount of the appeal bond should 
exceed by one half the estimated value of the movables, and of the 
revenues to be derived from the real estate pending the suit. 

State ex rel. Ella Smith vs. Judge of the Second District Court, 
838. ‘ . 

The omission to state the day of the month in the date ef an appeal 
bond, when the month and year are given, is supplied by the date of 
the filing of the bond. 

Failure to set forth specifically the amount of an appeal bond is not 
ground to dismiss the appeal. It will be assumed that it was given 
for the amount prescribed in the order of court granting the 
appeal. 

Indicating the clerk of the lower court, the payee in an appeal bond, 
by abbreviated signs is not fatal to the bond, if its recital elsewhere 
make certain what court and clerk were meant. 

Eschert vs. Harrison, 860, 
56 
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24 ‘Appeals from: Interlocutory Decrees. 


“A judgment was rendered in concurso, without fixing the amount due to 
each claimant. Afterward, one of the creditors, on a rule for that 
purpose, obtained a decrée fixing the sum due him, which was over 
five hundred dollars. One of the parties in interest applied for a 

: suspensive appeal. It was refused, on the ground ‘that the decree 
was an interlocutory one. . 

’* Held—That the decree was fina], and that from all final decrees, where 

the sum involved is over five hundred dollars, a suspensive appenl 
lies. 


State ex rel. P. Bouron vs. Judge of-the Fifth District Court, 
59. 
= interlocutory decree dissolving an injunction may be appealed from. 
" Union Insurance Company vs. Mrs. Delphine Benit, 297. 
No defect in a premature appeal taken from an interlocutory decree in 
a case, can prejudice the appeal subsequently taken from the final 


judgment in the case. 
Succession of Carmelite Planchet, 520. 


‘An order of court granting a continuance of a case can not be appealed 
from. 
Succession of E. E..Grace. Opposition of Creditors and Heirs, 
is 694. 
‘The decree of the lower court granting, or refusing to grant an injunc- 
tion, may be suspensively appealed from. 
Beebe vs. Guinault, 795. 
ie interlocutory decree, rescinding a former order of the court made at 
its preceding term, which inflicts no irreparable injury on the com- 
plainant, can not be separately appealed from. It must come up 
when the case is appealed on the merits. 
- Injury to a party is irreparable, when the final judgment on appeal can 
"not place him where he stood before the interlocutory decree com- 
plained of was rendered. 
Delay, increased labor, and expense, do not make up a case of irrepara- 
ble injury. 
State ex rel. James L. Cole vs. Judge of the Fifth Judicial Dis- 
trict, 803. 
Record of Appeal. What must Appear in It. Errors and Defects in It, 
And Effect of Same. 


« When the record of appeal contains no note of the evidence offered and 
received in the court below ; and no statement of facts agreed on by 
the parties, or made by the inferior judge; and no bill of exception, 
or assignment of error, the appeal will be dismissed. And the usual 
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certificate of the clerk-of the lower court, that such a record con- 


tains a copy of all the evidence, etc., offered and filed in the lower 
court, is not sufficient to maintain the appeal. 


Stoughton Cooley vs. H. H. Broad et al., 71. 
The charge given to a jury, by the judge of the court a qua, is not a 
‘ necessary part of the record. 


Bernard Soulié vs. Louis Ranson, 161. 
The filing of properly certified copies of missing parts of a transcript 


absent by fault of the clerk of the lower court, will be allowed 


a: ; 
although it is not the method ‘prescribed for perfecting an incom- 
plete record. - 


Joachim Borde vs. Mrs. William Erskine et al., 822. . 
The incompleteness of a record, caused by the loss of a portion of it 


when the loss is properly certified by the clerk of the lower court, is 
not a sufficient cause for the dismissal of the appeal. 


Eschert vs. Harrison, 860. 
It j is the duty of the. judge of the lower court to fix the return day of an 


appeal and if a wrong day is fixed by him, the appellant will not be 
prejudiced thereby. . 


State ex rel. Hoey & O’Connor vs. J. G. Brown, Administrator of 
Accounts, 861. 


Devolutive Appeal. 

A devolutive appeal from a decree, refusing a mandamus on the Treasu- 
rer to compel him to pay relator a certain sum of money, will not 
restrain said sum in the Treasurer’s hands 

The New Orleans Republican Printing Company vs. A. Dubuclet 
Treasurer. H. Newgass, Intervenor, 109 
The dismissal of a suspensive appeal, for want of the proper bond will 


not prevent the appellant from taking a devolutive appeal, within 
the legal delay. 


Josephine Johnson, Tutrix, vs. Clark & Meader, 762. 

A public officer who has done a certain act he was ordered to do, by a 
decree of court in a mandamus proceeding, may take a devolutive 
appeal from the decree, when the act done in obedience to the de- 
cree is susceptible of being effectively undone 

State ex rel. Hoey & O’Connor vs. Brown, Administratcr, 861 

Suspensive Appeal. 

In computing the time within which a suspensive appeal may be taken, 
neither non-judicial days nor the day the judgment was signed, nor 
the day the appeal was taken, are to be counted. 


State ex rel. Armand Mercier vs. Judge Superior District Count 
; ‘et al., 223. 
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The judgment of a court removing an under-tutor can not be suspen- 
sively appealed from. Such a judgment must be provisionally exe- 
cuted. 

Succession of Pauline Menendez, 408. 

A judgment debtor, who having applied for asuspensive and a devolu- 
tive appeal in the alternative, elects to take the devolutive appeal, 
and gives the bond fixed by the court for that appeal, forfeits his - 
right to a suspensive appeal, and therefore is not entitled to a writ 
of prohibition to arrest the execution of the judgment. 

State ex rel. Ella Smith vs. Judge Second District Court, 838. 

In counting the ten days delay within which the bond for a suspensive 
appeal from a judgment of a lower court must be filed, neither the 
day on which the judgment is signed, nor Sundays, nor the day on 
which delay expires, is to be included. 

J. M. Tupery vs. T. M. Edmondson, 850. 


A suspensive appeal will not lie from an order granting an injunction, 
when it does not clearly appear that the injury complained of as 
arising from the injunction is irreparable; such as the appeal on 
the merits can provide no adequate rémedy for. 

A suspensive appeal will lie from an order of court, which rescinds a 
previous order of the court setting aside a writ of injunction on 
bond. 

State ex rel. Paul Doullut vs. Judge Sixth District Court, 869. 


Who may Appeal and Right of Appeal. 


A creditor who has been placed on the tableau of a succession, and rec- 
ognized as a creditor, may appeal from a judgment homologating 
an administrator’s account, although he may not have opposed the 
homologation. 


Succession of Cloney, 327. 


Any creditor of the succession, having an interest in the proceeds dis- 
posed of by the decree homologating such an account, may appeal 
from the decree. 

Succession of Lacroix, 366. 

A third person, not party to a suit, may appeal from the judgment ren- 
dered in it, provided he proves, or it appears from the record, that 
he has a pecuniary interest in the suit, and is aggrieved by the 
judgment. 

State ex rel. Adrien Bonnet vs. the Judge ad hoc of the Second 
District Court, 397. 

No ex parte statement, or motion, by one of the parties to a suit, made 

in the court below, can impair the other party’s right of appeal. 
State ex rel. Hoey & O’Connor vs. Brown, Administrator, 861. 








APPEAL—Continued. 

An appeal will not be dismissed on the ground that the appellant con- 
fessed judgment in the court below, when he contests the confes- 
sion, and it seems to be the only ground of the judgment. 

Lawson vs. Bruen, 866. 


Appeals from the Supreme Court of Louisiana to the Supreme Court of 
the United States. 


The right of removing a suit from a State, to a Federal court, is a mat- 
ter reviewable by the Supreme Court of the United States, under a 
writ of error to this court. 


A writ of error from the Supreme Court of the United States to this 
court, operating as a supersedeas, divests this court of all further 
jurisdiction of the case. 

State ex rel. Jumel vs. Johnson, 399. 


Death of Party to an Appeal—Effect of. 


Where one of the appellees has died, the appeal, as to his succession, 
can not be dismissed until his representatives have been made par- 
ties to the appeal. 

Mrs. B. 8S. Hearing and Greig vs. Mound City Life Insurance 
Company, 832. 


Citation of Appeal. 


The service of citation of appeal before the filing of the appeal bond, 
is not ground for dismissing the appeal. ; 
Marie L. Beebe vs. James P. Guinault et al., 795. 


Citation of appeal should be served on a resident party in person, or at 
his domicile, not on his attorney. But if an improper citation has 
been made by the sheriff, not shown to have been caused by the 
fault of the appellant, it will not justify the dismissal of the 
appeal. 

Borde vs. Erskine et al., 822. 

‘Where a party sues in an individual capacity, and afterward, during the 
progress of the suit, subrogates a succession of which she is ex- 
ecutrix to her rights, without notice of the subrogation to the de- 
fendant, the latter will not have the appeal he may take in the case 
dismissed, because he has only cited the plaintiff in her individual 
capacity. In such case the appellant will be allowed time to cite 
plaintiff in her administrative capacity. 


No error or defect in the petition, order or citation in an appeal will 
cause the appeal to be dismissed, unless it be shown that such error 
or defect is to be imputed to the appellant. 

Hearing et al. vs. Mound City Life Insurance Company, 832. 
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Appeal by Motion in Open Court. 


An appeal by motion in open court can only be taken pending the term 
of court, during which the judgment was rendered. 
Untereiner vs. Miller, 435. 
It is improper to appeal from a judgment by motion in open court, ex- 
cept during the term of the court at which the judgment was ren- 
.dered; but if the appeal is thus taken at a subsequent term, and the 
appellee appear and file an answer, the defect will be cured, and the 
appeal maintained. 
Succession of Carmelite Planchet, 520. 
When a motion for‘an appeal is made in open court, during the same 
term at which judgment is rendered, no citation of appellee is 
necessary. 
John G. Sanders vs. Adeline Edwards, Administratrix, 696. 
The Time Within which Appeals must be Taken. 
The delay for taking a suspensive appeal can not be extended by agree- 
ment of counsel. 6 
This court is absolutely without jurisdiction of any appeal, taken after 
the legal delay for an appeal has expired. 
Utereiner vs. Miller, 435. 
Who are Necessary Parties to an Appeal. 
When the sheriff is not interested in an injunction suit, and is only con- 
nected with it by having had a notice served on him that the writ 


was suspended, he is not a necessary party to an appeal i in such | a 


suit. 
T. Eschert vs. W. C. Harrison et al.,; 860. 


ARREST. 


An arrest, without probable cause, raises a presumption of malice. 
. Mary Hardy vs. John A. Stevenson, 172. 


Damages for Illegal Arrest. " 


On assessing the damages for an illegal arrest the character of the com- 
plainant should have some influence in enaaatetiaed the amount of 
damages. 

. Hardy vs. Stevenson, 172, 


ATTACHMENT. 


On the Rule to Dissolve, What may be Inquired into. 


On the trial of a rule to dissolve an attachment, the truth of all the al- 
legations of the petition can not be inquired into, as that would be 
trying the case on the merits. 


A. B, Miller vs. D. CG. Chandler, 88. 








ATTACHMENT—Continued. 
Affidavits in Attachment. 


Where the affidavit for an attachment attests the truth of all thé alle- . 

' gations of the petition, and the petition sets forth the non-residenee 
of the defendant, and a cause of action, the affidavit is sufficient. 
Miller vs. Chandler, 88." 


Bonds and Sureties in Atiachment. 


The amount of an attachment bond must exceed by one half, the sum 

demanded. pate 

: Miller vs. Chandler, 88. 
On What Grounds Attachment may Issue. 


An unfair preference given by an insolvent to one creditor, and his mis- 
representations to his creditors, intentionally made to lull them into 
a deceptive sense of nee, will justify them in attaching his 


property. 
J. H. Stevens vs. J. L. Helpman, 625. 


ATTORNEY AT LAW. 


An attorney at law has no authority, unless specially empowered by his 
client, to ‘confess judgment for the latter. 
Edwards vs. Edwards, 595. 


ATTORNEY GENERAL, AND DISTRICT ATTORNEY. 


The Attorney General, or district attorney, may employ associate coun- 
sel to aid him in a case, and, being present, may entrust to his 
associate the exclusive conduct of the case. 

if State vs. Anderson, 774. 

AUCTIONEER. 


The creditor of a succession can not démand that the auctioneer, who 
has sold-property of the succession, shall pay over the proceeds of 
the property. Only the one charged with the administration of the 
succession is empowered to make such demand. 

The auctioneer is entitled to reserve out of the proceeds of property 
sold by him, the amount of his commissions, and the expenses ‘of 
the sale. 


Succession of M. M. Dowler, 437, 


BANKRUPTCY. 


Under the bankrupt act the assignee of any bankrupt is authorized. te 
beeome a party to any suit pending in a State court-either for or 
against the bankrupt, -but. he can not be compelled to become a 
party to such suit by any order of court. 

A party sued in a State court who has been adjudicated a bankrupt 
may ask for and obtain a stay of proceedings until his application 
for a discharge has been passed on. If he.has obtained a final dis- 
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‘charge he may plead it in bar of all claims from which such a dis- 
charge liberates him. If, however, he fails to plead his adjudication - 
or discharge in the lower court, that court will adjudicate the case 
without regard to such facts. 


The assignee of a bankrupt can not intervene in a suit in which the 
bankrupt is sued, and set up either the latter’s adjudication or dis- 
charge in bankruptcy as @ ground for staying proceedings, or in bar 
of theaction. That is a right personal to the bankrupt. 


J. M. Serra é Hijo vs. Hoffman & Co., 17. 


A certificate of discharge in bankruptcy, made according to the forms 
prescribed in the bankrupt act, is receivable in evidence before any 
court, to prove the fact of the discharge, and its regularity. 


A discharge in bankruptcy is a complete bar to any suit brought 
against a bankrupt in a State court to enforce a debt which has been 
extinguished by that discharge. 

Miller vs. Chandler, 88. 
Section 5057 of the United States Revised Statutes declaring that suits 
by, or against an assignee in bankruptcy, touching any property, or 
rights of property transferable, or vested in such assignee, must be 
brought within two years from the time when the cause of action 


accrued for, or against him, only applies to causes of action which 
accrue after the bankruptcy and in which the defendant really sets 
up an adverse interest to the plaintiff. It does not apply to suits 
brought by, or against the bankrupt, before ‘his bankruptcy, and to 
which the assignee merely makes himself a party, in order. to carry 
on the suit. 


R. G. Latting vs. Fassman, Bryant & Co., 280. 


A discharge in bankruptcy, like prescription, does not expunge, but 
merely bars the recovery of debts, and if not specially pleaded, will 
not be noticed. 

John T. Ludeling vs. Mary H. Felton and Husband, 719. 

BANKS. 


SrEe CorPORATIONS. 


NATIONAL BANKS. 


National banks, like any other corporations, and the receivers of the 
same, may sue, and be sued, in the State courts of their domicile. 
John I. Adams & Co. vs. Thomas J. Daunis et al., 315. 


A bank organized under the national banking act may sell any immova- 


ble it owns, and reserve a mortgage, and vendor’s privilege on it. 
N. O. National Bank vs. Raymond, 355. 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


The holder of a negotiable note, who has bought it in good faith, and 
before its maturity, acquires a valid title to it, though it be shown 
that the vendor of the note was not its owner, and had fraudulently 
disposed of it. 

R. N. Ogden vs. A. Marchand, 61. 

The maker, and the indorser of a promissory note, although not techni- 
cally debtors in solido, are yet liable, each, for the whole debt. 

Paul Mack vs. C. E. Fortier et al., 63. 


The holder of a negotiable note of a married woman, who has taken it 
for value, and before maturity, is yet liable to have pleaded against 
him every defense arising out of the wife’s incapacity. 

Conrad et al. vs. LeBlanc, Sheriff, 123. 


The pledge or sale of a negotiable instrument before its maturity car- 
ries with it all the liens by which the instrument is secured, and by 
such sale, or pledge, the transferee divests himself of all power to 
affect the liens which secure the instrument. 

Mechanics’ Building Association vs. C. L. Ferguson, 548. 


The consideration of a negotiable note given by the tutor of the minor, 
as such, on the advice of a family meeting, may be inquired into in 
the hands of the payee, or of any third person who has taken it 
after maturity. 


Clement & Tremoulet vs. Sigur et al., 798. 
BOARD OF LIQUIDATORS. 


The act of 1875 requiring a final decree of this court as to validity of 
certain “ doubtful” bonds enumerated therein, before the Board of 
Liquidators will be permitted to fund them, does not require that 
there should be a final decree on every individual bond of a certain 
issue. 

A final decree of this court affirming the validity of one of the bonds 
of a certain issue (under ban), removes the taint from that issue, 
and puts all of its bonds on the same footing with the other bonds 
of the State that have not been legislatively attainted. But this 
restoration to legitimacy of those bonds does not give their holders 
the right to compel the Board of Liquidators, by mandamus, to 
fund them. 


The Board of Liquidators have a certain discretionary power as to 
the funding of all State bonds, and warrants, and hence can not be 
compelled to fund them by the summary process of mandamus. 


State ex rel. O. J. Forstall vs. the Board of Liquidators, 690. 
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BILL OF LADING,::-_. ! 


The clause in a bill of lading, which acknowledges the receipt of prop- 
erty, or declares: as to its condition, may be disproved by parol 
proof. 

The holder of a bill of lading can acquire no greater rights under it 
than weré possessed by the original consignee. 
Hunt & Macaulay vs. Mississippi Central Railroad Co., 446. 


BONDS. 


When a third person intervenes in a suit, and by an illegal order of 
court takes possession of property involved in the suit, on execut- 
ing a bond for its value, hé, and his surety will be liable on the 
bond. Such a bond, though not a judicial bond, is a binding con- 
ventional obligation for its full amount. 

be Todd vs. Gordy, Sheriff, 498. 


CITATION. 
SEE-PRACTICE.. 


CLERKS OF COURTS. 


The clerks of the lower courts are authorized to record all decrees and 
mandates of the Supreme Court, made in cases originating in their 
courts, and to issue all legal processes necessary to the execution of 
such decrees and mandates. ; 

Adeline Edwards vs. Samuel Whited, 647. 

COMITY. 


In the interpretation of commercial contracts, this court will ‘be largely 
influenced, and guided, by the law merchant of the United States, 
and the constructions of that law made by the Supreme Court of 
the United States. ; 

Chaffraix & Agar vs. Price, Hine & Tupper, 176. 

COMMON CARRIER. 


A railroad corporation will not be held liable for the value of property 
erroneously receipted for by one of its station agents, and which 
was never received by the road, when the party claiming the value 
of the property, who is the factor and agent of the alleged con- 
signor, fails to show that he has made any specific loan on said 
property, on the faith of the agent’s erroneous receipt. 

The case would not be different, even if the plaintiff were a stranger, 
who had advanced money purely on the faith of the receipt. 

A common carrier is no more bound by a bill of lading given by his 
agent, for goods not received by him, than by a bill of exchange 
signed with his name by one not authorized to sign it. 

Hunt & Macaulay vs. Mississippi Central Railroad Company, 
446. 
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COMMON CARRIER—Continued. 

The owners of a vessel are not liable to the employee of a stevedore who 
has full charge of the unloading of the vessel; for injury to the em- 
ployee caused by defective tackle furnished by the vessel, when it is 
shown that the tackle had no apparent defect. and that the steve- 
dore was an experienced, and competent one, who had the exclusive 
employment of his laborers, and control:of the work. The owners 
are not liable for any injury caused by a defect in the tackle, arising 
from the ordinary wear and tear, unless a knowledge of such defect 
is brought home to them. 

Catherine aot Tutrix, vs. State Line anemia Company, 791. 


COMM UNITY. 


Property purchased during marriage, whether in the name of the hus- 
band, or the wife, becomes community property. 
Succession of Carmelite Planchet, 520. 


Property purchased nates marriage in the joint names of husband and 
wife is community property, although paid for with the wife’s para- 
phernal funds: 

° Mrs. Nancy E. Tally vs. William Heffner, Sheriff, et al., 583. 


After the dissolution of the community, the husband, as its former head, 
has no power to sell, and can convey title to no greater part of the 
community property than his undivided half-interest in it. 


W. W. Bennett vs. J. W. Fuller, 663. 
CONFLICT OF LAWS. 


The law of this State prohibiting an individual from doing business 
under a firm. name, does not affect a person residing in. another 
State. 

Succession of. Bofenschen, 711. 

CONSTITUTION. 

Federal Constitution. 


7 State may incorporate a company to convert‘ah unnavigable, intoa 
navigable stream of water, and, under the express or implied con- 
sent of Congress, may authorize the corporation to assess a charge 
for the use of the stream, on all vessels which shall thereafter navi- 
gate it. And sucha charge is not atoll, or duty, forbidden by the 
constitution of the United States, but is a compensation for labors 

.. actually performed by the corporation, and availed of by said ves- 
sels. 
The consent of Congress; by which the State is authorized to empower 
oné corporation to assess a toll for performing certain services, will, 
--“unless-expressly withdrawn by Congress, inure to the benefit of any 
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CONSTITUTION—Continued. © 


subsequent corporation chartered by the State to perform and which 
does perform said services. 
Carondelet Canal and Navigation Company vs. Narcisse Parker, 
Master and Owner of Schooner Victoria No. 2, 430. 
State Constitution. 

The amendment of the State Constitution, adopted by the popular vote 
in November, 1874, which forbids any increase of the debt of the city . 
of New Orleans after the first of January, 1875, did not design to 
prevent the payment of any pre-existing legal debt of the city, in 
the way stipulated in the contract creating the debt. 

State ex rel. Henry vs. City of New Orleans, 863. 

CONTINUANCE. 

SEE PRACTICE. 

CONTRACTS. 


The stipulations made by parties in their contracts, are the law to them, 
and to their assigns under the contracts, except when such stipula- 
tions are in contravention of public law, or good morals. 

Joseph Larguier vs. J. Hays White, 156. 

The agreement by which a creditor, who has bought his debtor’s prop- 
erty, stipulates to reconvey it to the debtor on condition that the 


latter pays a certain price within a certain time, is a valid contract, 
and if the debtor fails to pay the price, in accordance with the terms 
of said contract, his right of redemption will be forfeited, and the 
title of the property will vest absolutely in the purchaser. 

Soulié vs. Ranson, 161. 


Default. 


The tender by one party to a commutative contract to perform his part 
of it, made long after the time fixed for its performance, is too late 


to put the other party in default. 
Bennett vs. Fuller, 663. 


Nullity of Contract. 

Before a party can annul his contract, he must restore what he has re- 
ceived under the contract, and place the other parties in interest in 
the position they occupied previous to the contract. 

Mrs. Sarah A. Blake vs. S. O. & T. A. Nelson, 245. 


Putting in Default. 


Whoever actively violates a contract, need not be put in default. 
Laloire et al. vs. P. 8S. Wiltz & Co., 329. 


CORPORATIONS. 
Charitable and Religious. 


When a church congregation, who own the soil of a cemetery, have for 
@ great many years entrusted the administration of the cemetery, 








CORPORATIONS—Continued. 


and the sale of its lots to the priests of their church, they clothe the 
priests with power to create servitudes on the soil of the cemetery; 
which will be binding on the congregation, and on all third persons. 

The property of an extinct religious corporation vests in the former in- 
dividual members thereof, who may validly sell the same, in accord- 
ance with the customs they may have tacitly, or expressly adopted, 
provided such customs do not conflict with the laws of the State. 

Burke-vs. Wall, 38. 
MUNICIPAL AND POLITICAL CORPORATIONS. 
A municipal corporation can impose no tax on any occupation, unless 
authorized to do so by its charter. 
The Mayor et al. of the Town of Plaquemine vs. Gustave Roth, 
261. 
The consent of a municipal corporation to a contract may be as effect- 
ually given by the action or inaction of the common council, as by 
a formal resolution of the council. 
A. R. Booth vs. the City of Shreveport, 581. 1 
Political corporations are not bound by the unauthorized acts of their 
agents, when the mandates of the latter are of record, or embodied 
in a statute. 
Lisso vs. the Parish of Red River, 590. 
The municipal authority of a town has a right to remove, or cause to 
be removed, any obstruction of the public streets. 

Mere non-usage by the public ofthe soil forming part of a public street 
will not prescribe against the right of the municipal corporation, 
and the public, to resume its use, and clear it of obstructions. 

John H. Sheen et al. vs. Robert Stothart et al., 630. 
The power of an illegal, but de facto mayor of a city (who acts under 
color of a legal appointment), to represent the city in a legal pro- 
ceeding, can not be called in question collaterally. 

The power to forbid the erection, and compel the removal of buildings 
formed of combustible materials, within the densely-built-up parts 
of a town, inheres in municipal corporations, and hence does not 
depend on any legislative grant. 

Mayor and Council of Monroe vs. Hoffman, 651. 
The officers of a municipal corporation can not create obligations bind- 
ing on the corporation, unless their power to do so is express; or 
necessarily or rationally implied by the powers that are expressly 
granted to them in the charter of the corporation, or is essential to 
the objects for which the corporation was created. 

The power granted by the charter of a corporation to give such bonds 

as might be necessary in the conduct of its litigation, or in the cur- 
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MUNICIPAL AND POLITICAL CORPORATIONS—Continued. 


‘rent administration of its affairs, does not authorize the issue of 
bonds for raising money.. 

. A negotiable-form will not impart validity, even in the hands of a bona 
Jide holder for value, of an obligation of a corporation which it had 
not power to contract. ” 

. The officers of a municipal corporation can create no debt against the 
corporation, unless the ordinance creating the debt. imposes a tax 
for its extinguishment. 





J. D. Wilson vs. City of Shreveport, 673. 
When a municipal corporation has legally contracted for certain work to 
be done, and to be paid for in a certain specified way, the corpora- 
tion may, on the completion ‘of the work, be compelled by man- 
damus, to carry out the stipulations as to payment contained in the 
contract. 


State ex rel. Henry vs. City of New enum 863. 


‘Commercial-and Banking Corporations. 


An association of persons can not claim a corporate existence under the 
free banking act, unless they shall have fulfilled the conditions pre- 
cedent prescribed by that act. 

No corporation organized under the general incorporation act is per- 
mitted to engage in the banking business. 

The Workingmen’s Accommodation Bank vs. George T. Con- 
verse et al., 369. 

The members of a corporation, organized under the laws of this State, 
for the purpose of transporting persons or property for hire, are 
not liable individually, or in solido, for the obligations of the cor- 
poration executed by its authorized officers. 

J. H. Reinhold vs. John T. Ludeling et al., 552. 

COURTS. 

The act of 1874 creating the “Superior Criminal Court,” for the parish 
of Orleans, is constitutional. 

The Legislature may establish as many district courts within the par- 
ish of Orleans as the public interests shall require. 

The omission of the word “district,” in the title of.the act creating 
the “Superior Criminal Court,” does not affect its character as a 


district court. ; 
State vs. Gus Anderson, 774. 


Jurisdiction of. 


The Superior District Court has not jurisdiction of a case to which a 
corporation is 4 party, except when the corporation has been organ- 
ized under a special act of the Legislature. 

Union Wood Preserving Co. vs. W. H. Bell, 13. 





CUURTS—Continued. 

That clause.in the bankrupt act which provides that a creditor who has 
sued a bankrupt before his bankruptcy in a State court can only go 
on with his suit (if the defendant pleads his adjudication or dis- 
charge) by permission of the bankrupt court, only applies to courts 
of original jurisdiction, in which pleas in bar may be filed. It does 
not apply to this court, whose jurisdiction of a case is not in any 
wise affected by that clause. 

Serra é Hijo vs. Hoffman & Co., 17. 

The action to annul a judgment must be brought before the court. which 
rendered it. 

Jurisdiction can not be given to a district court, by aggregating a 
number of eo-plaintiffs, or co-defendants, where the sum claimed by, 
or demanded of, each, is less than five hundred dollars. 

A district court can not enjoin the execution of a judgment rendered 
by a parish court. 

John A. Stevenson et al. vs. D. A. Weber et al., 105. 

The property of a succession can not be sold under a fieri facias issued 
on an ordinary judgment, even though the judgment has been given 
to enforce a mortgage and vendor’s lien. The holder of such a 
judgment must go into the probate court, to enforce his rights. 

Hall & Lisle in Liquidation vs. James L. Belden, 118. 

A party may be sued, and judgment rendered for, or against him, by a 
competent court, other than that of his domicile, if he appear in 
such court and plead to the merits. 

Marqueze & Co. vs, Leblane, 194. 

Any competent judge, other than the judge of her residence may au- 
thorize a wife, in the absence of her husband, who has no. domicile 
in the State, to form a contract, or institute a suit. 

Mrs. Sarah A. Blake vs. S. O. & T. A. Nelson, 245. 

Where a conflict of privileges on certain property arises, the claims, no 
matter who the claimants are, must be transferred to, and passed 
on, by the court, under whose mandate the property was first seized. 

Adams & Co. vs. Daunis, 315. 

A suit against a ship, or other vessel, and her captain and owners, with- 
out naming the latter, accompanied by a provisional seizure, or se- 
questration of the vessel, isan action in rem, and of such an action, 
the State courts have no jurisdiction. 

Only the admiralty courts have jurisdiction of suits in rem against - 
vessels. 

In a personal suit against the captain or owners of a vessel, the vessel 
is subject to attachment, or any other conservatory writ, that any 
other species of property is. 

John Haeberle vs. John L. Barringer et al., 410. 








COURTS—Continued. 


A suit to annul an administrator’s sale is not of a probate character, 
and, if the amount involved is large enough, should be brought in 
the district court. 

Herrmann & Vignes vs. Fontelieu, 502. 

The probate court in which a succession is opened has jurisdiction of all 
suits to destitute the administrator and all demands involving his 
duties. 

A. Tertrou vs. C. C. Durand et al., 506. 

The probate, and not the district court of the parish, has jurisdiction of 
suits by heirs against their tutors for settlement of tutorship affairs. 

Elizabeth Gibbs vs. Lum & Co., 526. 

Where the tutor of minors, who has been appointed by the probate court 
of one parish, removes with the minors and resides in another par- 
ish, the probate court of the latter parish will have jurisdiction of a 
suit brought by him to remove an under-tutor. 

Mrs. Nancy M. Fraser vs. Zylicz, 534. 

The parish court is without jurisdiction of a suit by creditors of a suc- 
cession brought against a purchaser of a portion of its property at 
probate sale, to compel him either to pay the adjudicated price of 
the property, or have it decreed as still belonging to the succession. 

Joseph T. Swan et al. vs. Mrs. Ann T. Gayle, Administratrix, 
and Wm. T. Atkins, 574. 

The moment a succession under administration is closed, the probate 
court ceases to have jurisdiction of any ordinary suit then pending 
before it, in which the succession is a defendant. 

And any judgment afterward rendered in such suit by the probate 
court, is null and void. 
Leonville Augustin vs. Mr. and Mrs. M. P. Avila, 835. 

The parish courts have jurisdiction, and hence have power to receive in- 
formations, in all criminal cases, when the offense charged is not 
necessarily punishable with death, or imprisonment at hard labor, 
and when the accused waives his right of trial by jury. 

State vs. Lartigue et al, 642. 

The — of a succession which has not been opened, and which is com- 
posed entirely of claims against another succession under adminis- 
tration in a parish court, sue the executor and heirs of the latter 
succession, (of which they are co-heirs,) for a partition and settle- 
ment of both successions, and to compel each heir of the latter suc- 
cession to collate five thousand dollars. 

Held—That the claim for collation is virtually a demand for a money 
judgment, and being for more than five hundred dollars, the parish 
court has not jurisdiction. 


Flournoy vs. Flournoy, 737. 











COURTS—Continued. 


In criminal cases this court has jurisdiction only of questions of law, 
and hence can not review a verdict. 






State vs. Anderson, 774. 


The Seventh Municipal District of the parish of Orleans being a part of 
the territory of the Second Judicial District, the Superior Criminal | 
Court for the parish of Orleans has no jurisdiction of any offense 
committed in said municipal district. 








State vs. Williams, 779. 





CRIMINAL LAW. 


Where two, or more crimes are involved in a single act, but one indict- 
ment will lie. 






State vs. James Augustine et al., 119. 
When the facts, as charged in the indictment, constitute the crime of | 






robbery, the mere omission of the word “rob;” will not invalidate 
the indictment. 
‘State of Louisiana-vs. Mollie Robinson et al., 364. 
An indictment which fails to conclude with the words “against the peace 
and dignity of the same,’ i. e., the State, is fatally defective. 
The State vs. Robert Nunn, 589. 
The accused in one case can not avail of an exception to the venire filed 
by the accused in another case. 

Threats of deceased against the accused, are not admissible in evidence 
until it be first proved that the accused had been advised of them. 

The affidavit of an accused that an absent witness would prove that his 
life was threatened by the deceased, and that he killed deceased in 
self-defense, is not ground for a continuance. 

State vs. McCoy, 593. 
An indictment charging an act, with intent to commit murder, which does 
not aver that the act was “ willfully and feloniously ” done, is fatal. 
The State vs. Jake Thomas, 601. 
An indictment for stealing need not expressly designate the offense 
charged as grand or petty larceny. 

The judge is authorized, on his own motion, to strike a juror from a 
regular panel, if satisfied that the juror is morally unfit to return a 
just verdict. 

The State vs. J. H. Lartigue and Thomas Williams, 642. 
In a criminal case the judge may, even after the evidence is closed, re- 
open the case at any time before the argument begins. 

The juries in criminal cases, as a rule, should not be permitted to take 
with them to their places of consultation any part of the evidence 
that may be in writing. They must rely on their recollection of the 
evidence. 






























State vs. Colbert, 715.. 






57 





"898 








CRIMINAL LAW—Continued. 


A question put to a witness in a criminal proceeding which suggests the 
answer, is not the less leading because propounded in the alternative. 
A verdict of guilty on the offense charged, when a different offense 
only has been proved, should be set aside by the court a qua. 
If the description of stolen property, in an indictment, is too general, 
it may, by permission of the court, be amended. 
The State vs. Tod Johnson, 717. 
The Governor’s commutation of a sentence to imprisonment at hard 
labor, which remits the punishment imposed, and substitutes a much 
milder punishment, is not executory, and hence can not entitle the 
condemned party to release from custody, until the commutation has 
been consented to by the Senate. 
State ex rel. Daniel vs. Rose, 755. 
DAMAGES. 


In a suit for damages on aceount of a trespass the trouble and expense 
the plaintiff has been illegally put to are to be considered in estim- 
ating the damages. Attorney’s fees are a part of such expense, and 
may be proved, even when they have not been specifically pleaded. 

Mary D. Cooper vs. Cappel, 213. 
oe damages, and damages on account of deprived prospec- 
tive profits, based on the opinions of witnesses, will not be allowed. 
C. C. 2608. 

The vendee may hold the vendor in damages for the latter’s refusal 
to carry out the sale, for whatever loss the vendee has been thereby 
caused, and for whatever profits he has been thereby deprived of. 
C. C. articles 2589 to 2611. 

‘The measure of damages for a breach of contract is the loss arising 
naturally out of such breach; or such as is reasonable to suppose 
‘was contemplated by the parties, when they formed the contract, as 
would naturally flow from its breach. 

A. D. Doriocourt vs. Francois Lacroix, 286. 

A liability for damages on account of any malicious wrong is strictly 
personal. 

Jones vs. Succession of Hoss, 564. 

In a suit to enjoin a wrongful seizure, and to recover damages on ac- 
count of it, plaintiff may prove the amount of his attorney’s fees, 
like any other element of damage. 

J. P. White vs. E. A. Givens, 571. 


DEDICATION TO PUBLIC USE, 


The dedication of property to public use may be established by any 
evidence which shows the intent of its owner so to dedicate it. 
Sheen vs. Stothart, 630. 








DEFAULT. 
SrE CoNnTRACT. 
DISTRICT ATTORNEYS PRO TEMPORE. . 


‘The power to fill the office of district attorney pro tempore vests in the 
Governor, by virtue of the general law authorizing him to fill va- 
cancies in office. 

State ex rel. Farrar vs. Garrett, 637. 

The office of district attorney pro tempore has not been abolished. 


State ex rel. Vaughan vs. Richmond, Sheriff, 705. 
DONATIONS INTER VIVOS. 


A donation of future property, contained in a marriage contract, is not 
a legacy. It is a donation inter vivos, and at the death of the 
donor becomes a debt of his succession. 

Succession ef Hugh McCloskey, 237. 

A promissory note for a certain sum executed by a person in favor of 
his employee, payable at the maker’s death, although said sum be 
not legally due, will not be deemed as a donation in disguise, if it 
appear that the note has for its consideration the natural obligation 


in favor of the employee, arising out of his long services to the 
maker. 


Bazile Barthe vs. Succession of J. Lacroix, 326. 


ELECTION LAWS. 


In a contest for an elective office all of the relevant facts of the election 
will be scrutinized by the court, and all legal evidence tending to 
show who was the real choice of the suffragans, or who would have 
been, under an honest execution of the election laws, is admissible. 

Except when the prescription of an election-law is that a thing shall 
be done in a certain way, and not otherwise, it will be construed as 
merely directory. 

The disregard of a merely directory provision in an election-law, will 
not invalidate an election held under that law, if such disregard 
has not admitted the votes of disqualified, nor excluded the votes 
of qualified voters, nor clothed the resuit of the election in doubt. 

The failure to return the result of a certain poll, within the time 
prescribed by law, does not of itself authorize the rejection of the 
vote of that poll. : 

Votes fraudulently cast, and those of disqualified persons, must be 
rejected. 

Votes cast at a place clandestinely selected by a supervisor of elec- 
tion, and inconveniently remote from the polling-place legally fixed, 
and published, must be excluded from the count. 

The object of all laws regulating elections is under our system to -se- 
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ELECTION LAWS—Continued. 


cure the great end of carrying out the popular will, and courts of 
justice will interpret them so as to secure and not to defeat that end- 

A fundamental principle of American and Louisiana law is, that it is 
the casting of the ballots, unimpeded by force or fraud, which de- 
termines the result of elections. The police regulations made to 
secure that result are merely subsidiary to it. 

Is is in the power of no officer or set of officers to substitute their 
own will for that of the people, and whenever it is attempted, it is 
the duty of the courts, when properly appealed to, not only to enter 
upon the inquiry, but to undo the wrong and award the right. 

L. A. Webre vs. William Wilton, 610. 
ESTOPPEL. 
A party who judicially demands to be paid the proceeds of a sale, ad- 
mits thereby the legality of that sale, and is estopped from im- 
peaching it. 


John Boubede vs. John O. Aymes, 274. 
One who has represented himself in his own pleadings, in a former suit, 
as a partner in a certain firm, is estopped from afterward denying it. 
Judson Fowler & Stillman vs. Henry B. Stevens, 353. 
A party can not impeach the title of his transferror. 


New Orleans National Bank vs. Raymond, 355. 
Whoever buys real estate within corporate limits, with reference to a 
certain plan which sets forth the public streets of a town, is estopped 
from denying the servitude imposed by those streets. 
Sheen vs. Stothart, 630. 
A party can not introduce evidence inconsistent with his pleadings. 
Jordan & Co. vs. Anderson, 749. 
EVIDENCE. 
Admissions, Declarations, and Acts of Parties and Co-conspirators. 


The conversations, and admissions of one of the parties to an alleged 
fraud, or simulation, are admissible in evidence, even though they 
have occurred out of the presence of the other parties. 

Where fraud or simulatjon is at issue, any act of one of the parties to 
it, bearing on the issue, is relevant. In such cases a large latitude 
in the admission of evidence is not merely permitted, but enjoined. 

‘ Guidry vs. Lyons, 4. 

Declarations, averments, and admissions made by parties in judicial 
proceedings can not be subsequently denied by them. 

Soulie vs. Ranson, 161. 

Authentic acts passed by a plaintiff or defendant, which recognize, or af- 
firm a previous act passed by the same party, are admissible in evi- 
dence against him. 

Mrs. Sarah A. Blake vs. 8. O. & T. A. Nelson, 245. 








EVIDENCE—Continued. 


The declarations, and confessions of a co-conspirator, made after the ac- 
complishment or the abandonment of the common enterprise, will 
not be received in evidence against another co-conspirator. 

The State vs. Butler Jackson et al., 354. 

The oral or written declarations of an alleged co-conspirator will not be 
admitted in evidence, until the conspiracy itself has been proved, 
Nor are such declarations to be received against another alleged co- 
conspirator, after the object of the conspiracy has been achieved. 

James Reid vs. Louisiana State Lottery Company, 388. 

The admissions, confessions, or declarations of a person accused of 
crime, can not be received in evidence against him, unless the wit- 
ness who testifies to them, is able to state at least the substance of 


them. 
The State vs. Edward Hughes, 514. 


‘The written acts of a party to a contract, when they express the true 
intent, and explain the real nature of the contract, are admissible in 
evidence, even when establishing a different form of contract. 

Herman Meyer, Administrator, vs. Joseph King, Administrator, 
567. 
Copies of Public Acts. 

A mere reference in any public act to a certain plan, or record, for the 
sake of certainty, does not make it a part of the act, and hence a 
certified copy of the act is complete without such plan, or record. 

Garrish vs. Hyman, 28. 
Proof of Lost Instruments. 


The contents of a lost'instrument creating obligations can not be shown 
by parol, untii the loss itself has been proved and properly adver™ 


tised. 
Samuel F, Ticknor vs. M. M. A. Calhoun, 277. 


Commercial Books. 


When extracts from commercial books are ordered by a court, they must 
be literal transcripts from the books, not accounts based on the 
books. 

McLear & Kendall vs. Succession of Hunsicker, 539. 
Proof of an Absentee’s Signature. 


Where an absentee, represented by a curator ad hoc, who has not been 
able to communicate with his client, is sued on an instrument alleged 
to be signed by him, the plaintiff must prove the absentee’s signa- 
ture as strictly, as though the signature had been denied. 

Ticknor vs. Miss Calhoun, 277. 


Parol Evidence—When Admissible. 
As between parties to a written act of sale, and the heirs of such parties. 
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EVIDENCE—Continued. 


parol evidence is inadmissible to show the act to be simulated. Only 
a counter-letter can avail such persons. 

Before the administrator of a decedent can show by parol, the simula- 
tion of a sale made by the latter, he must allege, and prove, that the 
sale was in fraud of creditors. 

Arvenne Hébert et al., Administrators, vs. . D. Légé, Adminis- 
trator, et al., 511. 
Parol evidence is admissible to explain that a party’s name on a nego- 
tiable instrument was not intended as an indorsement. 
E. H. Cole, Administrator, vs. James Smith, Administrator, 551. 
The authority to sign another’s name to a single act, if done by order of, 
and in the presence of the principal, need not be in writing. 
Meyer vs. King, 567. 
Parol evidence is admissible to show that property seized at the suit of 
a community creditor belongs to the wife. 
Edwards vs. Edwards, 597. 
Where a surety has alleged in his defense, a new and exonerating con- 
tract, made subsequent to the one declared on by the plaintiff, any 
fact in proof of the new contract, is admissible in evidence. 
Hugh Allison, Liquidator, vs. Frank Thomas, Administrator, 
and L. Rosenfeld, 732. 
Parol evidence is not admissible to prove an acknowledgment of, and 
promise to pay a debt, after the debt has become prescribed. 
Mary Duncan vs. Michael Duncan, 829. 


Answers of Witnesses, and their Weight with the Court. 


The answers of witnesses, if practicable, should amount to mere admis- 
sions, or denials. Every thing additional will be stricken out, except 
such statements of fact as are explanatory of, and “closely linked” 
with the questions propounded. 

McLear & Kendall vs. Succession of Husicker, 539. 

The testimony of witnesses will have no weight with this court, if intrin- 
sically improbable, and suggestive of collusion, and conspiracy. 

Breard vs. M. & T. Ins. Co., 764. 


What is Admissible in Rebuttal. 


What a witness has deposed in a previous examination, in the same case, 
is admissible to rebut his testimony. 
The admission by the plaintiff that an absent witness of defendant 
would, if present, swear to certain facts, will not debar the plaintiff 
from disproving the facts. 


State vs. Colbert, 715. 
EXCEPTIONS. 


SEE PRACTICE. 








EXECUTIONS. 


In seizing property under a jfieri facias, incumbered with liens and mort-. 
gages, the sheriff should take note of them, and allow for them, in 
estimating the amount of property he should seize to satisfy his exe- 
cution. 

The amount of the bond given for the release of property seized un- 
der execution, is not in the discretion of the court. It is fixed by 
law at one half over the estimated value of the property seized. See 
Revised Statutes, section 3411. 

A judgment debtor who neglects to point out property to satisfy the 
execution against him, after having been duly notified to de so by 
the sheriff, can not afterward enjoin his creditor from seizing and 
selling his immovables before exhausting his movable property. 

Hefner vs. Hesse, and Vergez, 149. 

The adjudication of the property by the sheriff, and the payment of the 
price invest the purchaser with the legal title. The deed of the 
sheriff is merely evidence of the fact. 

Jouet vs. Mrs. Mortimer, 206. 

The revenues of a property, which belong to the owner of the property, 
can not be seized, and sold separately from the property. 

New Orleans National Bank vs. Raymond, 355. 

If the property pointed out by a debtor to his seizing creditor is incum- 
bered by recorded liens which exceed its value, the creditor may dis- 
regard the debtor’s election, and seize other property of the latter. 

James Todd vs. M. T. Gordy, Sheriff, 498. 

The law regulating the execution of judgments which is in force at the 
time judgment in a particular case is rendered, must govern in that 
case. , 

Carnes vs. Parish of Red River, 608. 
Appraisements of Property Sold under Execution. 


The benefit of the appraisement of his property, may be legally waived 
by the mortgage debtor. 


Jouet vs. Mrs. E. F. Mortimer, 206. 
EXECUTORY PROCEEDINGS. 


The possession of a negotiable note, indorsed in blank, and secured by 
a mortgage given in favor ef any future holder of the note, wil! au- 
thorize the holder of the note to take out executory process. 

Garrish vs. Hyman, 28. 

The advertisement of property, seized under executory process, on the 
very day of the seizure, has no invalidating effect, provided there 
are thirty days advertisement, and thirty-three clear days intervene 
between the seizure and the sale. 

Mrs. Adelina Lucket vs. Cora A. Crain, 128. 
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EXECUTORY PROCEEDINGS—Continued. 

The signing by the sheriff (or his deputy) of the notice of demand made 
on the defendant in executory proceedings, is an irregularity which 
can only be availed of by the defendant, by pleading it before the 
sale of the mortgaged property. 

The notice of the sale, in executory proceedings, need only be pub- 
lished three times during the thirty days delay. 

Joseph Jouet vs. Mrs. E. F. Mortimer, 206. 

In executory proceedings, the notice of judgment, to be served on the 
defendant previous to the seizure of the property, must be signed 
and issued by the clerk, and not by the sheriff. 

Hart & Hebert, in Liquidation, vs. Pike, Brother & Co., 262. 

The only evidence required to authorize a court to grant an order of 
seizure and sale, on certain promissory notes of the defendants, se- 
cured by a mortgage importing a confession of judgment, is a prop- 
erly certified copy of the act of mortgage passed before a notary 
public and two legal witnesses, with the notes themselves paraphed 
by the notary, and identified with the act. 

Where a debtor makes a part payment of a debt evidenced by his two 
mortgage notes, one of which is due, and the other not due, and 
the partial payment is receipted by the creditor across the face of 
the matured note, the payment will be imputed to that note. In 
such case an order of seizure and sale need not make any imputa- 
tion of payment; nor need such an order fix the exact balance due 

- a creditor to whom partial payments have been made. 

On appeal from an order of seizure and sale this court will not con- 
sider the rights and obligations of the parties, growing out of 
another suit. On such an appeal but one question will be consid- 
ered, and that is, was the evidence before the court below sufficient 
to authorize the order. 

City of New Orleans vs. J. B. Pigniolo and M. Popovich, 835. 


FUNDING ACT OF 1874 AND 1875. 


Under the funding act of 1874 the Board of Liquidators provided for by 
that act are vested with discretionary power to fund, or refuse to 
fund, any and every indebtedness of the State presented to them for 
funding; but by the act of 1875, (supplementing that of 1874,) they 
are prohibited from funding any bonds of the State enumerated in 
said act, until this court has declared them to be valid. 

State ex rel. Exchange Bank vs. the Board of Liquidators, 264. 


GARNISHMENT. 


A party domiciled out of the jurisdiction of a court may be made gar- 
nishee, under a writ of attachment, but not under a writ of fieri 





GARNISHMENT—Continued. 


facias issued by that court. In cases of fieri facias, the garnish- 

ment process must issue from the court of the garnishee’s domicile. 

E. Marqueze & Co. vs. C.O. LeBlanc. Sun Mutual Insurance 
Company, Garnishees, 194. 

It is only property in the possession of the garnishee, or a debt abso- 
lutely due by him, though not exigible, at the moment the interroga- 
tories are served on him, that can be seized under a garnishment 
process. A prospective contingent debt can not be reached by such 
process. 

Charles Maduel, Executor, et al. vs. P. H. Mousseaux et al. 
Union Insurance Company, Garnishees, 228. 


GOVERNMENTS DE FACTO. 

Pending the existence of a civil war, any government that may arise 
capable of enforcing obedience, within certain territorial limits, is 
entitled to exact it, and no person, under the sway of such govern- 
ment, can be prejudiced in any manner for yielding it obedience. 

Lay vs. Succession of O’Neil, 722. 





GOVERNOR. 


The Governor has discretionary power to remove a tax collector, and 
appoint his successor. In the absence of the Governor from the 
State the Lieutenant Governor has a similar power. 

State ex rel. the Attorney General and Thomas Carey vs. John 
Barrow, 243. 

Where by the charter of a municipal corporation it is provided that a 
vacancy in the office of mayor shall be filled by election, the Gov- 
ernor can not legally fill such vacancy by appointment, in virtue of 
a general law authorizing him to fill vacancies in municipal offices. 

The Mayor and City Council of Monroe vs. Joseph Hoffman, 
651. 


HABEAS CORPUS. 


This court, or any member of the court, is competent to issue the writ 
of habeas corpus in any case that might be brought here on appeal. 
It is not necessary the appeal should be pending. 


State ex rel. Daniel vs. Rose, 755. 
HOMESTEAD. 


The homestead act, which exempts one hundred and sixty acres of land, 
etc., from seizure and sale, is in favor of a debtor who owns the 
land, and who has a family dependent on him for support. The 
benefit it confers is strictly personal. It is likwise in derogation of 
common right, and, hence, does not descend from the debtor in 
favor of his widow, or his children. 

P. E. Briant vs. G. Lyons, Sheriff, et al., 64. 
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HOMESTEAD—Continued. 


A mortgage on property exempt under the homestead act can not be 
enforced; and the owner of such property may sell the same, free 
from the mortgage he has imposed on it. 

Jacob C. Van Wickle vs. Aleée Landry, 330. 


The homestead law embodies, in part, the public policy of the State, 
and rights acquired un ler it can not be waived by any convention 
of parties. 

Mrs. Hardin vs. Wolf & Cerf, 333. 

The widow’s claim under the homestead act ranks all privileges, except 
that of the vendor. 

Succession of Mare, 412. 

The fact that a debtor has other property than his homestead, or has 
fraudulently disposed of other property, does not affect the exemp- 
tion of the homestead, if his condition brings him within the oper- 
ation of the homestead law. 

; White vs, Givens, 571. 

The preference on the proceeds of his debtor’s property, which a credit- 
or has aequired by procuring the cancellation of a fraudulent mort- 
gage on that property, is inferior in rank to the widow’s claim 
under the homestead law. 

Succession of H. T. Cottingham. Opposition of the Widow, 669. 


HUSBAND AND WIFE. 


The surviving husband is absolute owner of one half the community 
property, and life-time usufructuary of the other half, which latter 
half the heirs of the deceased wife can not set up any claim to 
during his life. 


Succession of Carmelite Planchet, 520. 


When husband and wife are co-defendants in a suit they may be legally 
served by a citation to each, or to the husband alone. 
When husband and wife are co-defendants he sufficiently authorizes 
her, by appearing in the suit, and aiding her in her defense. 


Jordan & Co. vs. Anderson, 749. 
INJUNCTION. 


The purchaser of a cemetery lot, whether he acquire an absolute or 
qualified property therein, is entitled to the equitable remedy of in- 
junction, to protect him in the full enjoyment of the lot. 

Burke vs. Wall, 38. 

Where the defendant, who has been cast, fails to appeal, or to join in 
the appeal taken by the plaintiff, and thereby acquiesces in the 
judgment, he can not, after this court has affirmed the judgment 
and the plaintiff proceeds to execute it, enjoin its execution; even 
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INJ UNCTION—Continued. 


though it appear that the plaintiff issued his fieri facias before the 
judgment of this court was filed and recorded in the court below. 
Jourdain Savoie, Administrator, vs. P. A. Thibodaux, 51. 

The whole object of a rule nisi, in matters of injunction, is to enable the 

defendant to show, if he can, that on the face of the papers, the in- 

junction ought not to be granted. On the trial of the rule, no affi- 

davit from either side, bearing on the truth of the allegations of the 

petition, will be admitted in evidence. 
The refusal of the court, on a rule nisi, to grant an injunction, may be 


appealed from. 
L. Heyniger & Co. vs. A. Hoffnung et al., 57. 


Where the process of the court, in an injunction, does not seem to be 
seriously abused, special damages need not be imposed. 

Luckett vs. Crain, 128. 

The sureties on an injunction bond can not be held liable for the amount 
of the judgment enjoined, unless it be proved that the judgment 
was lost in consequence of the injunction. 

An injunction will not lie on account of an excessive seizure under a 
fieri facias. 

When it appears that an injunction has not been wantonly issued, but 
that plaintiff has resorted to it under a mistaken but honest belief 
that he was entitled to do so, only such damages will be allowed on 
its dissolution as cover the court costs, and counsel fees of defendant. 

A. Hefner vs. 8S. Hesse and H. Vergez, 149. 

An injunction will not issue, at the instance of the taxpayers of a muni- 
cipal corporation, to prevent the officers of that corporation from 
holding an election, under the authority of a legislative act, to ena- 
ble the citizens of the corporation to vote to levy, or not levy, a cer- 
tain tax on themselves. The action is premature. No right of the 
plaintiffs is, as yet, invaded, and the danger they seek to shun is 
too remote, and contingent, to warrant the issuance of an injunc- 
tion. 

L. C. Roudanez et al. vs. the Mayor and Administrators of the 
City of New Orleans. New Orleans and Pacific Railroad 
Company, Intervenors, 271. 

The release of an injunction by bond, is a matter confided to the dis- 
cretion of the lower court. 

State of Louisiana ex rel. F. Comminge et al. vs. the Judge of 
the Superior District Court, 360. 

A party applying for a writ of injunction, who has complied with all the 
conditions prescribed by law for its issuance, has a right to it, and 
courts have no legal power to refuse it. 

Beebe vs. Guinault, 595. 
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INJUNCTION—Continued. 
Damages can only be allowed by the decree dissolving an injunction, 
when the judgment which has been enjoined is for money. 
Sheen vs. Stothart, 630. 
DAMAGES IN INJUNCTION. 


SEE DamaGEs. 


INSURANCE. 

Where a policy of insurance stipulates for payment of losses sixty days 
after adjustment, and the assurers make reasonable efforts to effect 
an adjustment, they will not be liable for interest from the expira- 
tion of the sixty days, but only from judicial demand. 

Gettwerth and Wife vs. Teutonia Insurance Company, 30. 

The defense that plaintiff has violated, in some particular, the policy of 

.insurance sued on, must be proved by the defendant. 

A wife holding property in her own name, donated to her by her father, 
during marriage, has an insurable interest in it. 

Breard vs. Mechanies’ and Traders’ Insurance Company, 764. 

Before a third person can sue on a policy of insurance to which he is not 
a party, no matter what his interest in the insured property may be, 
it must be shown that the policy was assigned to him with the 
written consent of the assurer, and that the property assured had 
been assured as his property. 

A consignee who fails to insure property shipped to him and received by 
him, after having been instructed to insure by the shipper, is liable 
for any loss resulting from his not having insured. 

A consignee who has insured a consignor’s property in his, consignee’s, 
name, and fails to collect the insurance money, becomes liable him- 


self as insurer. 
Gordon & Gomilla vs. Wright & Clark, 812. 


INTERDICTION. 
In a suit for interdiction the fullest investigation into the motives of the 
plaintiff will be allowed. 

In passing on the issue of interdiction, the court will not be controlled 
by the opinions of experts, but giving to them a respectful considera- 
tion, and to every fact bearing on the issue its legitimate weight, will 
form, and decree its own conclusions. 

Mere weakness of mind in the defendant will not justify a decree of in- 
terdiction, when in view of all the evidence adduced, such decree is 
not necessary either for the protection of the defendant’s property, 


or person, or of society. 
Justus Francke vs. His Wife, 302. 
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INTEREST, AND COMPOUND INTEREST. 


Where a factor’s account is closed, stated, and rendered, at the end of 
the commercial year, and not objected to by his client, showing a 
balance in his favor composed of principal and accrued interest, on 
such balance interest may be charged in any subsequent accounts 
between the parties. Interest on such a balance is not compound 
interest. 

Sentell .& Co. vs. Mrs. M. G. Kennedy and Husband, 679. 


JUDGES. 


The judge of a court who has rendered a judgment which is null and 
void, can not, as creditor of one of the parties, avail himself of the 
nullity. 

Osborn vs. Segras, 291. 

The judge a quo may make any ruling as to the manner of conducting 
a trial, in order to secure a prompt decision, which is not prohibited 
by law, and which works no prejudice to the accused. 

State vs. Mollie Robinson, 364. 


When he is neither “ personally interested” in the case, nor connected 
by blood or marriage with a prisoner arraigned before him, the 
judge must, on being recused, appoint a lawyer of proper qualifica- 


tions to sit in his stead. 
State vs. McCoy, 593. 


The law which empowers judges to suspend sheriffs from office, on ac- 
count of the latter’s neglect, or refusal to perform their duties, is 
constitutional. 

State ex rel. Frank Vaughan, District Attorney pro tempore, 
vs. W. L. Richmond, Sheriff, 705. 


Section 1068 of the Revised Statutes of 1870, providing for the inter- 
change of two neighboring district judges, when one of them is re- 
cused, is unconstitutional. 

When a judge is recused in a case in which he is not personally inter- 
ested, he must select a lawyer, of proper qualifications to try it. 
When he is personally interested, the parish judge must preside in 
in his stead. 

State ex rel. Hunter vs. the Judges of the Ninth and Seven- 
teenth Judicial Districts, 785. 4 


On the recusation of a district judge in a particular case, an attorney at 
law can not be compelled to accept the appointment of judge ad 
hoc, to try the case in place of the recused judge; nor to act, even 
after having accepted the appointment, and passed on some pre- 
liminary questions in the case. 

State ex rel. Fuqua, Tutor, vs. Brame, Special Judge, 816, . 
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JUDGMENT. 


It is not necessary for a judge to give a statement of reasons, in an or- 


der of seizure and sale. . 
Garrish vs. Hyman, 28. 


In a suit brought to revive a judgment no plea will be entertained, and 
no evidence considered, which assails the validity of the judgment 
sought to. be revived. | 

Nelson McStea vs. Rotchford, Brown & Co., 69. 

No correction, or alterations of a judgment can be made by the court, 
ex proprio motu, after the judgment has been entered on the minutes, 
except such as are merely clerical, or rectify errors of calculation. 
No change in the substance of a judgment can be made, save by 
means of another formal decree, rendered after a new trial of the 


case. 
Miller vs. Chandler, 88. 


Judgment can not be had on a debt not yet due and exigible. 
W. E. Wamsley vs. J. A. Hunter et al., 628. 


Nullity of Judgment. 


The nullity of a judgment, or of a judicial sale, can only be demanded by 

one, who has used due diligence to prevent, what he seeks to annul. 
Jouet vs. Mrs. Mortimer, 206. 

A judgment homologating the account of an administrator, where no 


evidence has been adduced to show the correctness of the account, 
is invalid. 
Succession of James Cloney, 227. 
A judgment in favor of a party who has subrogated another to his claim 


is illegal. 
Jones vs. Succession of Hoss, 564. 


A judgment of this court, rendered for or against a person dead, and not 
represented here, is an absolute nullity. 

Any judgment absolutely null may be attacked collaterally, and by 
any one against whom it is sought to be enforced. 
Adeline Edwards vs. Whited, 647. 

A judgment rendered on a prescribed note is not an absolute nullity. 

Gillis vs. Carter, 698. 
Notice of Transfer of Judgment. 

The notice of transfer of a judgment against a deceased person, served 
on the widow, and natural tutrix of the decedent’s children, even be- 
fore she has received her letters of tutorship, is sufficient to perfect 

* the transfer. 
F. Aufenkolk vs. P. Montegut et al., 257. 

What Judgments may and what may not be Rendered in Vacation, and in 

Chambers. 
A judgment homologating the account of an administrator can only be 

















JUDGMENT—Continued. 
rendered in term time, and in open court. It can not be rendered by 


the parish judge in vacation, or in chambers. 
Succession of Bougére, 378. 


When Judgments Rendered in the Country Parishes become Executory. 


Judgments of the courts of the country parishes only take effect from 
the last day of the term of court at which they were rendered, no 
matter on what day of the term they were signed. Hence, prescrip- 
tion of such judgments only begins to run from the last day of the 
term in which they were rendered. 

Zenon Broussard vs. Aleée Dupré, Administrator, 518. 


Confession of. 


Neither a citation of the defendant, nor a previous judgment of default, 
is necessary to the validity of a judgment based on the confession 
of the defendant. ° 

Wm. Marbury, Jr., et al., Testamentary Executors, and Joseph 
P. Crosley vs. James F. Pace, 557. 

The answer filed in a suit by a defendant admitting that he had in his 
hands a specific fund, for distribution among certain creditors; and 
that the plaintiff “ appeared” to be one of those creditors, with the 
first preference claim on said fund; but asking that all of said credi- 
tors be cited as in convurso; and expressly setting up the plea of 
general denial, can not be construed as involving a confession of 
judgment in favor of the plaintiff; although he may have the rank- 


ing lien on the fund in the defendant’s hands. 
Samuel Lawson et al. vs. Zachariah Bruen, 866. 


Acquiescence in Judgments. 

The payment of fieri facias, under the threat of the sheriff to seize and 
sell defendants’ goods, is not of itself conclusive of his acquiescence 
in the execution of judgment against him. 

Johnson vs. Clark & Meader, 762, 

Merely submitting to the execution of a judgment by the sheriff, is not 
such an acquiescence in the judgment as will debar the party cast 


from taking a devolutive appeal. 
State ex rel. Hoey & O’Connor vs. Brown, Administrator, 861. 


JUDICIAL DISTRICTS. 
The Legislature can not change the judicial districts pending the exist- 
ing terms of office of the district judges. — 
When a portion of one parish, situated in a certain judicial district, is 
annexed by the Legislature to another parish, situated in a different 
judicial district, it will become a part of the latter judicial district, 
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JUDICIAL DISTRICTS—Continued. 


on the expiration of the existing terms of office of the district 
judges, unless the Legislature shall otherwise provide. 
Lafayette Fire Insurance Company vs. Heike Eiben Remmers, 
419, 

The Legislature may, within constitutional limits, make any changes in 
the boundaries of parishes, and of judicial districts. It may, in 
forming judicial districts, divide the territory of a parish into two, 
or more districts. 

The act of 1876, making the Sixth and Seventh Municipal Districts of 
the parish of Orleans a part of the Second Judicial District, is con- 
stitutional. 

State vs. William Williams, 779. 


JURIES AND JURY COMMISSIONERS. 

In the organization of juries, it is not necessary that the sheriff should 
furnish a list of all persons liable to jury duty, and put them in the 
jury box every December. The box must be exhausted before being 
refilled. 

George L. Gettwerth and Wife vs. Teutonia Insurance Com- 
pany, 30. 

An irregularity in the method of returning a verdict by a jury, which 
does not injure any of the parties, will not vitiate the verdict. 

Mary D. Cooper vs. Cappel, 213. 

Persons on trial for alleged crimes have a right to demand that all of the 
regular venire of jurors present, and not then engaged on other jury 
duty, shall be submitted to their acceptance, or rejection, before 
talesmen are resorted to for the formation of juries. 

The State vs. James Atkinson, 543. 

A mere opinion as to the guilt of the accused, unassociated with any 
bias, or prejudice, does not disqualify a person to serve as juror. 

State vs. Lartigue and Williams, 642. 

In the selection of the persons from whom the regular juries shall be 
drawn for the trial of cases in the Superior Criminal Court for the 
parish of Orleans, the jury commissioners appointed under the law 
to make the selection, can not delegate that duty to any other per- 
son. 

The jury commissioners must themselves make the selection, and must 
make it from all the qualified voters of the parish of Orleans. 

Their mere approval of a selection made by some one else, can impart 
no validity to the selection. 

A jury commissioner who has accepted another office, and qualified in it, 
is thenceforth constitutionally disqualified from serving as a jury 


commissioner. 
State vs. T. J. Newhouse and A. Newhouse, 824. 














LAWS. 


Constitutionality, and Interpretation of. 


The State tax referred to in the act of 1872, which act forbids the police 


jury of any parish from assessing and collecting any tax exceeding 
the one hundred per centum of said State tax, is merely the tax 
levied by the Legislature to pay the public debt and provide for the 
general expenses of the government. It does not include the levee, 
school, and other taxes levied for special purposes. 

Should the necessities of a parish demand the assessment of any 
larger tax, such tax must first be authorized by a vote of the ma- 
jority of the voters of the parish. 

Charles Lafitte vs. Morgan Morgans, 1. 

The act of the Legislature No. 81 of the year 1872, which abolished the 
free-school fund, and which ordered the bonds composing that fund 
to be sold by the Auditor and Treasurer of the State, is unconstitu- 
tional, and no property in any of those bonds has been acquired 
by any purchaser of the bonds, who may have bought them at a 
sale made under said act No. 81. 

State of Louisiana ex rel. T. J. Durant vs. the Board of Liqui- 
dators, 77. 

The act of 1869 (Revised Statutes, section 3759) which limits the appli- 
cation of article 132 of the constitution, (providing for the subdi- 
vision of land sold at public sales into lots) to sales made after the 
adoption of the constitution of 1868, is constitutional. 

August Bohn, Applying for a Monition: J. Stanford Bossier, 
Opponent, 144. 

The law which directs a change of venue on the naked application of 
the district attorney is constitutional. 

The State vs. John B. McCoy, 592. 

A law which has for its object to change the mode of executing judg- 
ments is merely remedial, and does not impair the obligation of 


contracts. 
John W. Carnes vs. the Parish of Red River, 608. 


An act of the Legislature proposing an amendment to the constitution 
has, before it has been ratified by a vote of the qualified voters of 
the State, no effect whatever. 

No State has the power, either by legislative enactment, or by amend- 
ments of her constitution, to impair the obligation of pre-existing 


valid contracts. 
State ex rel. William Henry vs. the Mayor and Administrators 


of the City of New Orleans, 863. 
See Boarp or LiquipATORs. 
Promulgation of Laws. 
A law is not obligatory until promulgated. Thus a court created by 
58 
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LAWS—Continued. 


statute continues to exist, until the act repealing that statute has 
been promulgated. 

The mere publication of a legislative act in the official journal, is not 
necessarily a promulgation of the act. Promulgation of an act must 
be made by the officers, and in the special mode, prescribed by law. 

State ex rel. Mercier vs. Judge of the Superior District Court, 
223. 





Title of Laws. 


The title of a law, repealing certain sections of the Revised Statutes of 
1870, adequately expresses the object of the law, when it designates 
the numbers of the sections repealed. 

State ex rel. T. P. Farrar vs. Henry A. Garretty, 637. 


Effect of Laws on Contracts Enacted Subsequent to the Formation of 
the Contracts. 


A contract of pledge invalid, as to one of its clauses, at the moment of 
its formation, may be made valid by a subsequent act of the Legis- 
lature, enacted for that purpose; and a renewal of the contract, after 
the passage of such an act, makes it legal. 

John M. Carr vs. Louisiana National Bank, 258. 


, 


LEGATEES. 


A legatee who has accepted, and entered on the enjoyment of his legacy, 
can not afterward demand that the terms and conditions of the 
legacy shall be changed 

Succession of Hugh McCloskey. Hugh McCloskey vs. J. D. 
Martin and Richard McCloskey, Executors, 406. 


LESSOR AND LESSEE. 


A lessee whose property has been provisionally seized, may release it by 
giving one of three different kinds of bond. 

First—He may give a bond, whose amount is to be fixed, on his appli- 
cation, by the judge, conditioned that he will satisfy whatever judg- 
ment may be rendered against him, or, return the property. 

Second—He may give a forthcoming bond, for the amount of the claim, 
or value of the property, to be ascertained by appraisement. 

Third—He may give an absolute bond to satisfy whatever judgment 
may be rendered against him, embracing no obligation in the alter- 
native. 

‘The release bond given by the lessee, in order to recover possession of 
the property provisionally seized, is the substitute for, and stands 
in the place of the property, and any subsequent lessor, who ac- 
quires a lien on said property, possesses a lien superior to that of 
the lessor whose seizure has been released 











INDEX. 915 


LESSOR AND LESSEE—Continued. 





After fifteen days from the removal of the lessee’s property from the 
leased premises, the lien of the lessor is prescribed. 


A lessor who has a lien on goods on his premises seized, and sold 
under a fieri facias, may intervene by rule, and claim to be paid by 
preference out of the proceeds. 

Charles A. Conrad vs. Joseph Patzelt. James Jackson, Inter- 
venor and Third Opponent, 465. 
LIBEL. 


A party can not be held in damages for allegations set up by him in his 
pleadings in a suit, which assail the character of the other party, 
when it appears that the circumstances were such that he might 
reasonably have believed that the allegations were true. 

J. Wallis vs. the New Orleans and Carrollton Railroad Com- 
pany, 66. 

Where “ perjury” has been charged in an alleged libel, it is for the jury 
to determine, by a scrutiny of the whole publication, whether the 
word was used by defendant in a popular sense, or as charging the 
technical crime of perjury. 

Hawkins vs. New Orleans Printing and Publishing Company, 
134. 


MANDAMUS. 


A mandamus will not lie to compel an officer to do a thing, as to the per- 
formance of which he has discretionary power. He can only be com- 
pelled by mandamus to perform a duty, when it is purely ministerial. 
The taxpayers of a parish have a right to appeal from any judgment 
of court, ordering the police jury to levy and collect a tax,and no 
acquiescence in the decree by the latter, can affect the former’s right 
of appeal. 

A police jury can not be compelled by a mandamus to levy a tax for the 
payment of a claim which they deny, and which has not been passed 
on judicially. 

A mandamus will not issue, where an adequate remedy can be obtained 

through the ordinary legal processes. 

State ex rel. N. St. Martin vs. the Police Jury of the Parish of 
St. Charles et al., 146. 

The Board of Liquidators, under said funding acts of 1874 and 1875, 
having discretionary powers, can not be compelled by a mandamus, 
to fund any indebtedness of the State. 

State ex rel. Exchange Bank vs. Board of Liquidators, 264. . 





The title to an office can not be put at issue in a mandamus proceeding. 
State ex rel. Jumel vs. Johnson, 399. 
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MANDAMUS—Continued. 


A mandamus will not lie to compel the mayor of a city to perform a duty 
which belongs solely to its common council. 

The service of the writ of mandamus must be on the special officer, 
or Officers of the municipal corporation, who are legally nae to 
do the thing demanded. 

State ex rel. H. W. Kneeland vs. the City of Shreveport, 658. 
In a mandamus proceeding to compel a public officer to receive warrants 
in payment of a debt, the issue of the genuineness of the warrants. 
may be passed on. 





State ex rel. Klein & Co. vs. Pilsbury, 787. 

An application for a mandamus should be made in the name of the State, 
but it is not absolutely necessary to do it, when the petition con- 
tains substantially what the law requires. 

Malain vs. Judge of the Third Judicial District, 793. 

Where a motion in open court for a suspensive appeal has been refused, 
and the mover, pending the term of court at which his motion was 
refused, makes no application to this court for relief, he can not 
obtain a mandamus to compel the successor of the judge who re- 
fused his motion, at a subsequent term of the court, to grant the 
appeal. 

It is too late to apply to this court for a mandamus to compel an appeal 
to be granted, when the term of this court, at which the appeal was 
asked to be made returnable, has expired, without any effort having 
been made by the applicant to obtain relief from this tribunal. 

State ex rel. Mary E. Brown et al. vs. Parish Judge of Iberville 
Parish, 809. 

A mandamus will not issue, at the instance of a purchaser of real estate 
at a tax sale, to compel a recorder of mortgages to erase the priv- 
ileges and mortgages recorded against the property (when the hold- 
ers of the liens oppose their erasure), until such erasure shall have 
been decreed in a regular suit, conducted ey with all the 
parties holding the recorded liens. 

A mandamus can only be appropriately invoked to enforce an ascertained 
right, or compel the performance of a recognized duty, in cases 
where the ordinary legal processes do not afford an adequate 


remedy. 7 
State ex rel Fix vs. Herron, Recorder of Mortgages, 848. 


SEE Boarp oF LIQUIDATORS. 
MANDATE. 
SEE AGENCY. 


MARRIED WOMEN. 


Where a note is executed by a married woman authorized by her hus- 
band for property bought by her, during marriage, and it is not 
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MARRIED WOMEN—Continued. 


shown that she is separate in property, nor that she administered 
her paraphernal property, nor that she was a public merchant, nor 
that the property inured to her separate benefit, she can not be held 
liable on the note. Such a note is a debt of the community, inas- 
much as the property, the consideration of the note, belongs to the 
community. For such a debt a wife, such as is sued herein, is in- 
capable of binding herself. The husband alone is liable. 
Mrs. M. W. Graham vs. Mrs. Z. A. Thayer, 75. 


Where a wife is authorized by the judge, under the act of 1855 (R. S. 


sections 2433 and 2434), to mortgage her separate property fora 
certain sum, and for a certain purpose, and she thereupon executes 
the mortgage for a different sum, and for a purpose in addition to 
the one recited in the authorization, whoever endeavors to enforce 
the mortgage must prove aliunde, that the debt secured by the 
mortgage inured to the separate benefit of the wife. 

Mrs. S. A. Conrad and Husband vs. G. LeBlanc, Sheriff, et al., 

123. 


Where a wife, separate in property, seeks to annul her transfer of par- 


aphernal property to her creditors, made according to the forms of 
law, on the ground that the consideration of her transfer was the 
debts of her husband, the burden of proof is on her, to show in the 
most positive manner, the truth of what she alleges. 

Sarah A. Blake vs. S. O. & T. A. Nelson et al., 245. 


‘The holder of a mortgage, given by a wife with her husband’s authori- 


ty, on her separate property, without the authorization of the judge 
under the act of 1855, must prove that the debt which the mort- 
gage was given to secure inured to the wife’s separate benefit, before 
he can hold her liable. 


A wife separated in property is liable for her proportion of the house- 


hold expenses, and for the whole of such expenses, if her husband 


is without means. 
Mrs. Mary L. Hardin vs. Wolf & Cerf, 333. 


The surviving widow, although a former concubine, and only married a 


few days before her husband’s death, is entitled to all the rights 
enjoyed by any other widow, under the homestead law. 
Succession of C. E. Mare, 412. 


A confession of judgment by a married woman, which condemns her to 


pay her husband’s debt, is null and void. 
Edwards vs. Edwards, 597. 


The proceeds of a policy of life assurance taken out by the husband in 


favor of his wife, does not become a part of the community, but 
belongs exclusively to her and her heirs. 
Succession of Bofenschen, 711. 
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MARRIED WOMEN—Continued. 


A debt contracted by the wife, or by her husband with her consent, 
which inures to the benefit of her separate property, is binding on 
her. 

Jordan & Co. vs. Anderson, 749. 

MORTGAGES. 


The failure of a recorder of mortgages to record a deed of sale of prop- 
erty, which deed has been deposited for registry with him by the 
bona fide purchaser of the property, can not in anywise operate to 
the prejudice of the rights of such purchaser, as owner of the prop- 


erty. 
J. U. and H. M. Payne & Co. vs. Octavia Pavey and Hus- 


band, 116. 

Where a party sells one of a series of notes, secured by mortgage on 
certain property, without warranty, and reserving to any holder of 
any other of said notes equal rights, it will not debar him from sub- 
sequently proceeding on another of said notes, and subjecting said 
property to the ratable satisfaction of each of said notes. 

Howard vs. Schmidt, 129. 

A mortgage given to secure a real debt, on which a judgment has been 
given, will be maintained, although it appears that the judgment, 
for want of jurisdiction in the court, is void. 

John Osborn vs. Michael Segras, 291. 

The mortgage and judgment creditors, and the purchaser of the mort- 
gage property at judicial sale of the property, can not, by their 
conventions, perpetuate a judicial mortgage, after the judgment has 
been extinguished on which the mortgage founded. 

A third person can not be affected by any notice of a mortgage, ex- 
cept the notice conveyed to him by the inscription‘of the mortgage. 
All are third persons, except the parties. 

The inscription of a mortgage, after the lapse of ten years from the 
date of inscription, unless reinscribed, is utterly void as to third 
persons, and is no longer any proof of the mortgage, even between 


the parties to it. 
Adams & Co. vs. Daunis, 315. 


All buildings put on mortgaged real estate by the owner, are immovable, 
and become subject to the mortgage on the real estate. 
A mortgage creditor can not be prejudiced by any contract made by his 
debtor, to which he is not a party. 
New Orleans National Bank vs. Raymond, 355. 
The purchaser of property sold at probate sale, which is incumbered by 
a mortgage antedating the title of the deceased owner, is entitled 
to reserve in his possession enough of the purchase price to satisfy 
the mortgage. 
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MORTGAGES—Continued. 
The creditor of an insolvent succession, with a first mortgage on a 
piece of its property, who buys in the property, may retain in his 
hands the amount of his mortgage; provided, he gives security to 
refund whatever may be finally shown is not to be applied to his 
mortgage. 
But the creditor with an inferior, or concurrent mortgage, who bids in 
the property, must pay over the amount of his bid. 
Succession of Drauzin Triche, 384. 


The unauthorized cancellation of a mortgage by the recorder of mort- 


gages, can not impair any rights of the owner of the mortgage. 
Mechanics’ Building Association vs. Ferguson, 548. 


If the real owner of property allows it to stand recorded in the name of 
another, by a title translative of property, he puts it in the power of 
that other to create a valid mortgage on it. 

John A. Hunter et al. vs. R. T. Buckner & Brother et al., 604. 

The validity of a mortgage will not be affected by an error in the num- 
ber of the “ range” in which the property covered by the mortgage 
is situated, if the property is otherwise described in the mortgage 
with such certainty as to clearly identify it. 

Betty A. Thornhill et al. vs. Edmund Burthe, 639. 


NEW ORLEANS. 

To enable an Administrator of the city of New Orleans to take a sus- 
pensive appeal from a judgment against him in his official capacity, 
he must give bond and security, as the law directs. Only the city 
itself is dispensed from giving an appeal bond. 

State ex rel. Hoey & O’Connor vs. Administrator of Accounts, 
53. 


NEW TRIAL. 
The bribery of a juror is good ground for granting a new trial, and it 
may be proved like any other fact. 
Hawkins vs. New Orleans Printing and Publishing Co., 134. 
NISI (RULE NISL.) 
SEE INJUNCTION. 


NOTARY. 

The sureties on the official bond of a notary public are liable for any loss 
or damage caused by his affixing his notarial paraph to any mort- 
gage note which he knew to be forged. And any one injured by his 
act, has a right of action on the bond against his sureties. 

Rochereau et al. vs. William McC. Jones, 82. 
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NOVATION. 


Novation is not presumed, but if the surrounding circumstances clearly 
indicate that the intention of the parties was to novate a debt, it will 
be so held. 

Meyer, Weis & Co. vs. William T. Atkins, 586. 

A mere change in the form of a debt does not work a novation. 

Jordan & Co. vs. Anderson, 749. 

The granting of a new lease, after a former lease has expired, will not 
work a novation, when nothing appears in evidence showing that the 
parties intended to novate. 

J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
OBLIGATIONS. 
Personal Obligations. 


A liability for damages on account of any malicious wrong is strictly per- A 


sonal. 
Jones vs. Succession of Hoss, 564. 


OFFICERS. 


The illegal cancellation of an official bond will not release the sureties 
~ on the bond, from their liability for any official delinquency of their 
principal. 


V 





A Rochereau et al. vs. William McC. Jones et al., 82. 
OFFICIAL BONDS. 
SEE OFFICERS. 
OPPOSITIONS. 
SEE PRACTICE. 
OWNERSHIP. 
Whoever acquires the ownership of a lot of ground, whether by pre- 
scription or by any other form of acquisition, thereby acquires the 
right of way, and every other servitude incident to the property. 
Burke vs. Wall et al., 38. 











PARTNERSHIP. 





Paying an employee a certain portion of the profits of a business, in 
compensation of his services, does not make him a partner of the 
employer. 

= Miller vs. Chandler, 88. 

A judgment against a partnership, which has ceased to exist by the 
death of one of the partners before the date of the judgment, is 
null and void. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges et al., 141. 

Where a party shares in the profits of a partnership, not as a principal, 
but as an agent, or employee, who receives a certain proportion of 
the profits in compensation of his services, he is not a partner. 

Chaffraix & Agar vs. Price, Hine & Tupper, 176. 


PARTNERSHIP—Continued. 

A contract by which the owners of certain vessels unite in an associa- 
tion to carry passengers and freight for hire, each furnishing a cer- 
tain capital to the association, and each receiving a certain propor- 
tion of the profits, constitutes the owners, as to third persons, com- 
mercial partners, and as such, liable in solido, for the debts of the 
association, no matter what restrictive clauses the contract may 


contain. 
Stoughton Cooley vs. H. H. Broad et al., 345. 


After the dissolution of a commercial partnership, the power of its 
former members to bind each other by note, can only arise by ex- 


press mandate. 
Meyer, Weis & Co. vs. Atkins, 586. 


Partners in Commendam. 
A partner in commendam is entitled to sue for a settlement of the part- 
nership, and ascertain, and demand his share of its assets. 


Latting vs. Fassman, Bryant & Co., 280. 
PATENT RIGHTS. 


When the owner of a patented machine sells to another the exclusive 
right to use, and dispose of the machine within a certain territory, he 
thereby excludes himself, and all others acting under his authority, 
from using or selling, within said territory, any other machine, 
called by a different name, and differing slightly in its construction 


and method of operation, but which is substantially the same ma- 
chine, performing substantially the same kind of work. 
James L. Ferree et al. vs. William P. Smith, 811. 


PAYMENT. 

Any third person, who demands no subrogation, may tender to a credit- 
or, either in his own name, or in that of the debtor, the debt due 
by the latter, in whatever species of property the debt is payable, 
and compel the creditor to accept the payment in that property. 

State ex. rel. John Klien & Co. vs. Ed. Pilsbury, Administrator 
of Finance, ete., 787. 

The money received by a lessor for rent due on account of a new 
lease, will not be imputed to the payment of any balance due by 
the lessee on a former lease, of the same property, unless so stipu- 
lated by the lessee. 


PLEADING. 
SEE PRACTICE. 
PLEDGE. 
The pledgee of a mortgage note, who violates the contract of pledge by 
pledging the note to a third person, is responsible to the owner of 
the note for the full amount of the note, unless he clearly proves 


that the note was worth less than its face. 
Mrs. M. A. Laloire et al. vs. P. S. Wiltz & Co., 329. 


J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
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POLICE JURIES. 


The police jury of a parish is liable for any actual damage caused to a 
neighboring inhabitant, by building any work of public convenience 
that obstructs an unnavigable water-course; but the jury will ‘not, 
if the work be of great convenience to the inhabitants of the 
vicinage, be compelled to remove it. 

D. Lalanne vs. F. Savoy, President Police Jury, et al., 516. 


Where an act of the Legislature authorizes a parish to issue its bonds 
for a certain purpose, in such form and denomination as the police 
jury of the parish may prescribe, the police jury must specifically 
authorize the issue of such bonds, and in default of this action of 
the police jury, all bonds issued under color of said legislative act 
are invalid. 

Julius Lisso vs. the Parish of Red River, 590. 

PRACTICE. 


Property which a debtor has conveyed to another by a simulated sale 
may be seized by a creditor, in whatever hands it may be found. In 
such case no preliminary revocatory action is necessary. 

Adolphe Gaidry vs. G. Lyons, Sheriff, et al., 4. 

A litigant is required to give parties in interest no other notice of his 
proceeding, than that prescribed by law. 

Howard vs. Schmidt, 129. 

Where special defenses have been set up in an answer, in conjunction 
with the plea of the general issue, evidence is admissible to estab- 
lish the special defenses. 

Ir an action for damages for slander, libel, or defamation, the defendant 
may plead the truth of what he has said, or written, and prove it by 
any legal evidence. 

Jacob Hawkins vs. New Orleans Printing and Publishing Com- 
pany, 134. 

Mere inaction on the part of a plaintiff, does not amount to an abandon- 
ment of his suit. 

Turner, Wilson & Co. vs. McMain, 298. 

A mere trespasser can not put at issue the title of the person who is in 
possession, as owner, of the property trespassed on. 

Hebert vs. Lege, 511. 

A mgtion to strike out the answers of a witness, as irrelevant, or not 
responsive, should be passed on by the court separately, as a pre- 
liminary matter, and not referred to the merits. 

McLear & Kendall vs. Succession of J. L. Hunsicker, 539. 

Article 326 of the Code of Practice which provides that if a defendant 
denies his signature of the instrument he is sued on, he shall not, if 
his signature is proven, be allowed to set up any other defense, only 








PRACTICE—Continued. 


applies when the instrument sued on purports to be signed by the 
defendant himself. It does not apply when the instrument is signed 
by one assuming to be the agent of the defendant. 

G. M. Bayly & Pond vs. E. A. Givens, Sr., 546. 


Whoever claims the ownership of property which has been sold at 
sheriff's sale, under a judgment not absolutely null, must first pro- 
ceed by a direct action to annul the judgment. Neither such a judg- 
ment, nor the sheriff’s sale made under it can be assailed col- 
laterally. 

Gillis vs. Carter, 698. 

The purchaser of unmortgaged property, sold under the decree of a 
court of competent jurisdiction, rendered in a guit where the proper 
parties were duly represented, can not have his title to the property 
assailed in any collateral manner; or, on the ground of irregularities 
in the legal proceedings which only the defendant in the proceedings 
could plead. 

O’Hara vs. Mrs. Booth et al., 817. 
Third Oppositions and Interventions. 


A third opponent who claims a privilege on property seized under a fieri 
facias, sets forth his demand in a sufficiently specific manner when 
he states its nature, the special transaction in which it founds, its 
exact amount, and the particular property on which he claims a 
privilege. 

F. 8. Goode vs. John Nelson etal. E. J. Gay, Third Opponent, 
143. 

A third opposition is only permitted when the opponent is the owner of, 
or has a privilege on, the thing seized. 

Boubede vs. Aymes, 274. 

Opposition to the account of an administrator, and the homologation of 
the account, are parts of one suit, and should be passed on in one 
decree, and not in separate decrees. 

Succession of Carmelite Planchet. Opposition of V. Veazey, 
520. 

An intervenor may make whatever amendments of his pleadings that 
the plaintiff may make, provided the amendments do not retard the 
main suit. 


M. Gillis vs. B. E. Carter, et al., 698. 


What may, and may not be Tried in Vacation. 


A claim of ownership set up by a third person t» certain property sought 
to be attached in a suit, can not be adjudicated on a rule tried in 
vacation. 

City of New Orleans vs. John A. Morris, 241. 
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PRACTICE—Continued. 
Amendment of Pleadings. 


An amendment in the pleadings, by which the plaintiff, a liquidating 
partner, claims to be sole owner of the debt, individually, is admis- 


sible. 
J. U. Payne vs. John Furlow, 160. 


In Whose Name Actions Should be Brought. 


The husband may and should sue in his own name to enforce any right 
of his wife, except when the wife exclusively administers her own 
property, or when the ownership of some dotal or paraphernal effect, 
or real right of hers is involved. A joinder of the wife will be treated 
as mere surplusage. 

Mary D. Cooper vs. Cappel, 213. 

No association of persons can appear in court as a corporation, unless 
organized as such, in strict accordance with law. Unless so organ- 
ized it can only sue in the individual names of its members. 

Workingmen’s Accommodation Bank vs. Converse, 369. 


Rules. 


No petitory action, or action to annul, can be instituted by rule. 
Any party in interest may proceed by rule to remove any thing which 
illegally clouds a title. 
New Orleans National Bank vs. Raymond, 355. 
Citation. 
Service of a rule to dissolve an injunction, at the office of plaintiff, on 
some other occupant of the office, is not a legal service. 
The appearance of a party merely to take an appeal, does not cure any 
defect in the service of citation on him. 
Charles Marin vs. Widow J. Thierry, 362. 


When an owner of property within this State, who is absent from the 
State, is sued, in a court, within whose jurisdiction the property is 
situated, he may be brought into court and have a judgment in rem 
rendered against him, either by attaching the property, or by having 
a curator ad hoc appointed to represent him. Service of citation on 
such curator is sufficient. 

James J. O’Hara vs. Mrs. E. Booth and Nicholas Connell, 817. 


Continuance. 


The absence of a witness is no ground for a continuance, unless the 
party asking the continuance shall make affidavit that he expects to 
procure the absent witness, and that the facts to be proved by such 
witness, can not be proved by any other one, known to affiant. 

State vs. Mollie Robinson, 364. 








PRACTICE—Continued. 


Exceptions. 

When the exception filed by a defendant, is in substance an answer, and 
is referred by the court to the merits, the case is fairly at issue, and 
may be tried and adjudicated, without any further answer. 

Frank Mayeur vs. B. Bloomfield & Co., 398. 

The verbal reservation of a right to file exceptions, made by an attor- 
ney, in a case before a district court, is of no effect. 

State vs. McCoy, 593. 

An exception to the jurisdiction of a court should not be referred to the 
merits, but passed on at once. 

Flournoy vs. Flournoy, 732. 
Who are Necessary Parties to a Suit. 

In an action to annul a sale of property made by an administrator, he 
must be made a party. 

Herrmann & Vignes vs. L, Fontelieu, Administrator, et al., 502. 


Cumulation of Demands. 


Two or more demands, not exclusive of each other, may be properly 
cumulated in one suit. 
Tertrou vs. Durand, 506. 


PRESCRIPTION. 


The action to annul a judgment’is prescribed in one year from the date 
of the judgment. 
Stevenson vs. Weber, 105. 
A confession of judgment, although made in a court without jurisdic- 
tion of the case, has the force and effect of an account stated and 
acknowledged, and is only prescribed in ten years. 
Payne vs. Furlow, 160. 
The action to annul a contract on account of lesion, is prescribed in four 
years. 
Mrs. Sarah A. Blake vs. 8. O. & T. A. Nelson, 245. 


The action to annul a mortgage given by a debtor in favor of one of his 
creditors, on the ground of simulation and fraud, is prescribed by 
one year from the date of the mortgage. 

Renshaw, Cammack & Co. vs. Edwin C. Herbert et al., 285. 

Actions to set aside public sales on account of any informalities con- 
nected with them, are prescribed, as to all persons, in five years. 

Mrs. Nancy M. Fraser vs. Zylicz, 534. 

The liability of the widow for her share of community debts is prescribed 
in ten years from her acceptance of the community. 

Ludeling vs. Felton et al., 719. 








926 INDEX. 





PRESCRIPTION—Continued. 
Prescription in Criminal Matters. 


The recovery of a fine for the violation of a criminal statute is prescribed 
in six months from the time the fine is incurred. 
The State vs. E. R. King, 704. 


Interruption and Suspension of Prescription. 


Legal citation upon one of several solidary debtors interrupts prescrip- 
tion as to all. 

The interruption of prescription by a suit, works a suspension of pre- 
scription, as to every one affected by the interruption, during the 
pendency of the suit. 

Turner, Wilson & Co. vs. W. W. McMain et al., 298. 


Prescription will not be suspended on account of the absence of the 
creditor from the domicile of the debtor, when it appears that it was 
in the power of the creditor to reach the domicile, and there bring 
suit in time to avoid the prescription of his debt. 

Duncan vs. Duncan, 829. 

PRESUMPTIONS. 

Legal. 

In the absence of proof to the contrary, it will be presumed that notaries 
of other States have no greater powers than are possessed by those 
of this State. 

McLear & Kendall vs. Succession of Hunsicker, 539. 

PRINCIPAL AND AGENT. 

SEE AGENCY. 


PRIVILEGE. 


If the proceeds of the movables and unmortgaged property of a suc- 
cession do not suffice to pay off its privileged debts, those debts 
must be first referred for payment to the proceeds of its property 
incumbered by the youngest mortgage. 

The yendor’s privilege is only operative as to third persons, from the 
moment of its registry. 

The vendor’s privilege will not take rank over a mortgage recorded 
before its own registry, unless its own registry was made on the 


day of the sale. 
Succession of Mare, 412. 


To maintain his privilege on property sold by him, as to third persons, 
the vendor must record the sale. 


Succession of Bofenschen, 711. 
Seizure of property under the execution of a valid judgment, gives a 
lien on the property, superior to any privilege recorded against it 
subsequent to the seizure. 
O’Hara vs. Mrs. E. Booth and Connell, 817, 
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PRIVILEGE—Continued. 


Where a judgment creditor is clothed by law with a certain privilege, or 
pledge, the mere absence of any express recognition of the privilege, 
or pledge, in the judgment of the court, does not impair the lien. 

J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 


PROHIBITION, WRIT OF. 


The writ of prohibition will not issue to restrain an inferior judge from 
doing any act, when he has, prima facie, jurisdiction, 
State ex rel. Comminge vs. Judge Superior District Court, 360. 
This court will not issue a writ of prohibition to a lower court forbid- 
ding it to proceed in a case before it, of which it has not jurisdic- 
tion, until a plea to its jurisdiction has been filed in the lower court, 
and overruled by it. 
State ex rel. J. Larieux et al. vs. Judge Fifth District Court, 806. 


PROHIBITORY LAWS. 
SEE Pustic Po.icy. 


PUBLIC POLICY. 


No act-reprobated by law, can be made valid by anybody’s ratification. 
Anderson vs. Pike, 120. 
RECUSATION. 
SEE JUDGEs. 


RELEASE BONDS. 
SEE EXEcurTIONS. 


REMOVAL OF CASES FROM STATE TO FEDERAL COURTS. 


The order of a State court transferring a case before it to the circuit 
court of the United States may be appealed from. 

Under the judiciary act of 1789 a suit is removable from a State to the 
Federal court, when the Federal court has jurisdiction of it, only on 
the application of the defendant, who is a citizen of another State, 
or is an alien, made at the time he files an appearance, and when the 
plaintiff in the suit is a citizen of the State wherein the suit is 
brought. 

Under the said act of 1789 only an original suit, pending in a State 
court, is removable to the Federal court. Hence a suit brought in a 
State court to annul a judgment of that court, or to restrain its ex- 
ecution, being only an auxiliary suit, is not removable. 

A Federal court is without jurisdiction to enjoin proceedings in a State 
court, and therefore, no suit pending in a State court, whose object 
is to enjoin the execution of a judgment of that court, is removable 
to the Federal court. 

Ferdinand M. Goodrich vs. Logan Hunton, 372. 
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REMOVAL OF CASES FROM STATE TO FEDERAL COURTS. 


The judge of a State court has jurisdiction to determine whether the 
party applying to remove a suit pending before him, to a circuit 
court of the United States, is one who is, under the act of Congress, 
entitled to remove the suit. 


A mandamus suit in a State court is not removable to a Federal court 
on a plea, or allegation, which raises the issue of title to an office. 
State ex rel. Allen Jumel, Auditor, etc., vs. George B. John- 
son, 399, 


RES ADJUDICATA. 


In a suit to annul a judgment, brought within a year from the date of 
the judgment, the judgment can not be pleaded as res adjudicata. 
Elizabeth Edwards and Husband vs. Edwards, 597. 


When the principal parties, and the thing demanded, in two suits, are 
different, the judgment: in one can not be pleaded as res adjudicata 
in the other suit. 

Rhoda E. White vs. Myra Clark Gaines. On Rule to Traverse 
Answers of Garnishees, 769. 


The plea of res adjudicata will not be considered, on a motion to dis- 
miss. It must be referred to the merits. 
Beebe vs. Guinault, 795. 


REVENUE LAWS. 


If an importer of foreign goods has so gravely violated the revenue laws 
of the United States as to render the goods liable to confiscation, 
and himself obnoxious to the penalties of his act, prescribed by 
said laws, he will become liable to any innocent purchaser of those 
goods, for whatever sums the purchaser may have to pay the gov- 
ernment, in order to compromise the suit to confiscate the goods; 
and for all necessary expenses incurred by such purchaser, in effect- 
ing the compromise. Such a compromise inures to the direct relief 
of the importer, which makes the latter liable for whatever the com- 
promise has cost the former. 

‘Where, by the terms of the United States revenue law, the penalty of 
its violation is the forfeiture of the goods without alternative, then 
the property in said goods vests at once in the government, and no 
purchaser of said goods, however innocent, can acquire any title to 
them. They remain liable to seizure and confiscation, wherever 
found. 

Summers & Brannins vs. J. 8. Clark, 93. 


REVIVAL OF JUDGMENT. 
SEE JUDGMENT. 
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SALE. 

Sales of Movables. 

Where a creditor, who has bought certain movables from his debtor, by 
crediting the latter on his account with the price of the movables, 
instantly resells the property to the debtor, the sale will be valid, as 
between them, whether any delivery was made to the creditor, or not. 

Edward J. Gay & Co. vs Crichlow & Donelson et al., 122. 


What the Vendor must Do, before He can Exact the Price. 


A vendor who has guaranteed a good title to the property he has sold, 
can not collect the price of the sale from the vendee until he has 
made the title good. 

Wamsley vs. Hunter, 628, 
Nullity of Sales. 

A creditor can not annul a judicial sale of his debtor’s property, (made 
at the instance of another creditor) on account of any informality 
in the proceedings affecting the sale, unless he proves that such in- 
formality has caused him an injury. 

Charles T. Howard vs. William B. Schmidt, 129, 


The sale of the property of an absentee, who owes no debts, and is liv- 
ing at the time, made by one who has obtained its administration, 
under an order of court, without any proof having been made that 
the absentee was dead, or had been absent for ten years and not 
heard from, is null ard void. 

A sale made by an order of court without authority to give the order, 
is utterly void and prescription will not run in its favor. 
R. B. Burns vs. A. H. Van Loan etal.; and J. L. Hargrove vs. 
Rufus Stanley et.al. Consolidated, 560. 

A simulated transfer of property will not protect it from the pursuit of 
the real owner’s creditors. 

White vs. Gaines, 769. 
Judicial Sales. 


Ry appointing an appraiser, the debtor cures any defect in the adver- 
tisement of a judicial sale. 


Howard vs. Schmidt, 129. 
The adjudication of property sold under execution, at the suit of a 
privilege creditor, for a price less than the amount of a prior priv- 
ilege is utterly void. 
O’Hara vs. Mrs. Booth et al., 817. 
Succession Sales. 


In sales of succession property, even to pay debts, the property must 
bring the full amount of its appraisement, or be subsequently sold 
on credit. But such sales, even when the property is sold below its 
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SALE—Continued. 


appraisement, will not be disturbed if it be shown that the property 
brought its actual value. 


Herrmann & Vignes vs. Fontelieu, 502. 


Property of minors, wless sold to pay the debts of the succession, must 
bring the full amount of its appraisement. Otherwise, its sale will 
be annulled. 

; Mrs. Nancy M. Fraser vs. Zylicz, 534. 

SEIZURE AND SALE. 


SEE Executory PROCEEDINGS. 
SERVITUDE. 


Where a lot in a cemetery is sold, with reference to a certain plan, on 
which plan appears a certain avenue, leading up to, or close beside 
the lot, affording a convenient highway to and from it, that avenue 
becomes a servitude in favor of the lot, and can not be legally ob- 
structed. 


A servitude may be shown by parol evidence. 
Burke vs. Wall, 38. 


SHERIFF. 


The sheriff is presumed, as to any official act, to have done his duty, and 


who alleges that he has made an excessive levy must prove it. 
Hefner vs. Hesse & Vergez, 149. 


Sheriff’s Deed. 


The proces verbal of a sheriff, containing all necessary recitals, signed by 
the sheriff, and the purchaser of the property sold at public sale by 
the sheriff, and attested by two witnesses, has the legal value of a 


formal sheriff’s deed. 
Jacob Strauss vs. M. Soye et al., 270. 


STAMPS. 


When the mortgage act has the necessary revenue stamps, the notes 
identified with the act need not be stamped. 
J. W. Garrish vs. W. B. Hyman, 28. 


SUCCESSION. 


Creditors of a succession who permit the heirs to take possession of its 
property without having resorted to the action for a separation of 
patrimony, become mere ordinary creditors of the heirs. 

One who buys the interest of an heir in a succession, the administra- 
tion of which has closed, and the property of which is in the pos- 
session of the heirs, does not become liable for that heir’s share of 
the debts of the succession. 

Sevier vs. Inez R. Gordon, 440. 








SUCCESSION—Continued. 


If the surviving husband did not open his wife’s succession, of which he 
enjoyed the usufruct, the assets of her succession may be distributed 
by the probate court, in the administration of the husband's succes- 
sion, when his heirs are her heirs, and the heirs of the one, set up 
no demand against the heirs of the other succession, involving more 


than five hundred dollars. 
Flournoy vs. Flournoy, 737. 


What are Legal, and What Illegal Expenses, in Administering Successions. 


In a small succession, five per cent on the amount of the inventory is a 
reasonable allowance for attorney’s fees. 

Until it be shown that there are absent heirs, not represented, no at- 
torney should be appointed to represent them. 

The fees of attorneys for absent heirs, unless their services are proved 
to have been valuable to the succession, must be paid out of the 
shares of the heirs they represent. 

The charges of notaries, and other officials, in succession matters, are 
fixed by law, and must be rigidly adhered to. 

Succession of Harris, 743. 


Acceptance of by Heirs. 


The institution of a suit in the capacity of heir of a decedent, or the sale 
by an heir of his interest as heir in a succession, amounts to the ac- 
ceptance of the succession, pure and simple. 

In the Matter of Mrs. A. L. Brashear and Her Husband vs. Mrs. 
Charlotte M. Conner, 347. 


Liability of Heirs Who Accept Purely and Simply. 


Heirs who, when they attain majority, sue for a partition of the prop- 
erty of the succession, and enter into its possession, thereby accept 
the succession purely and simply. They cease to be beneficiary 
heirs, and become personally bound for the debts of the succession. 

John V. Sevier vs. Inez R. Gordon, Wife, etc., 440. 

SURETY. 

A surety can not be held under a judgment void as to his principal. 

McCloskey, Bigley & Co. vs. Wingfield & Bridges, 141. 

The surety on a bond, by virtue of which a sheriff releases money, or 

other property, under attachment in his hands, is liable on the 


bond. 
A. L. Slawson vs. Robert J. Ker, 295. 


The surety of an administratrix who fails to perform her duties as pre- 
scribed by law, has a right to be released from his bond. 
Sanders vs, Adeline Edwards, 696, 
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SURETY—Continued. 


A confession of judgment by a principal, has on the surety, only the 
force of a private agreement between the principal and his creditor, 
Even after a judgment against the principal, any agreement made with 
him by the creditor, without the assent of the surety, which defers 
payment, or in any wise impairs the recourse of the surety against 
the principal, will discharge the surety. 
Allison vs. Thomas & Rosenfeld, 732. 
A surety can not benefit by an exception personal to the principal. 
Jordan & Co. vs. Anderson, 749. 
Pending a suit against a principal, and his surety, the surety can not ask 
that proceedings against him shall be arrested until the property of 
the principal has been discussed. In such case he can only ask, 
after having complied with certain requirements exacted by law, 
that the property of the principal shall be discussed under execu- 
tion, before recourse on his property is had. 

The mere neglect of a privilege creditor to sue will not release the 
surety of the debtor, even to the extent of the value of the privi- 
lege held by the creditor, unless it be proved that in consequence of 
such neglect, the privilege was lost. 

J. D. Hill & Co. vs. Mrs. Bourcier et al., 841. 
TAXES. 
Unpaid Taxes, as Affecting Sheriff’s Deeds. 
The validity of a sheriff’s deed is not affected by the fact that the ac- 
crued taxes on the property conveyed by the deed, had not been 


paid. 
‘Jouet vs. Mrs. Mortimer, 206. 


Constitutionality of Taxes. 

The constitutional provision that taxes shall be equal, and uniform, does 
not prevent the Legislature, or any municipal corporation author- 
ized thereto by the Legislature, from dividing the objects of taxa- 
tion into different classes, and imposing different taxes on each class. 
It merely requires that the tax on each member of the same class 
shall be the same. 

City of New Orleans vs. Julius Kaufman et al., 283. 
Liens and Personal Obligations Flowing from Tazxes. 

The assessment of a tax against an individual, creates, not merely a lien 
on his property, but also a personal obligation to the full amount of 
the tax. 

City of New Orleans vs. Day, 416. 
Tax Laws. 

Former statutes, providing for the collection of “ back taxes,” not being 
in conflict with act No. 96 of the extra session of 1877, which only 
refers to future taxes, are not repealed by it. 

City of New Orleans vs, L, Madison Day, 416. 











TAX-TITLES. 


The purchaser of property, sold for taxes in accordance with the pro- 
visions of law, holds, prima favie, after the delay for redeeming has 
expired, a valid title; and such title can not be disregarded, or as- 
sailed collaterally, like a simulated title, but must be attacked in a 
direct action to annul. 

Pierre Lannes vs. Workingmen’s Bank et al., 112. 


The tax-sale of property which has been assessed, and sold as the prop- 
erty of one who is not the owner, conveys no title to the purchaser. 
The tax-sale of property is fatally defective, if the assessment or the 
advertisement under which the sale is made contains no description 

of the property sufficiently specific to clearly identify it. 

The assessment stands in lieu of a judgment. It is the foundation of 
all which follows, and must contain an accurate and sufficient de- 
scription of the property, as required by the statute. 

The want of such description in either the assessment, the advertise- 
ment for sale, or in the tax-title is fatal to such title. 

Valery Thibodaux vs. J. N. Keller, and Howell & Keller vs. Val- 
ery Thibodaux. Consolidated, 508. 


The deed of a State tax collector is not conclusive of the legality of the 
title conveyed by it. If such a title is properly put at issue, its 
validity must be proved by the party claiming under it. 

State ex rel. Louis Fix vs. F. J. Herron, Recorder of Mortgages. 
et al., 848. 


What Property is, and What is not Exempt from Taxation. 


The return of the city tax assessor, setting forth the amount of the 
taxable capital of a banking corporation, will be held as true, until 
the contrary has been shown by the bank. 

When a bank claims that a portion of its capital is invested in United 
States bonds, stocks, or currency, it must show affirmatively, the 
exact amount of its capital so invested. Otherwise, its capital thus 
invested will not be exempt from taxation. 

The mere fact that at various periods during the year the tax is as- 
sessed, the bank “held” large amounts in United States currency, 
will not exempt its capital from taxation to the extent of those 
amounts, unless the bank proves that the currency so “ held” was a 
part of its capital. 

While the ordinary deposits of United States currency (or national 
bank notes), in a bank by its customers enter into, and form a part 
of its assets, they at the same time create liabilities of the bank, and 
thus offset themselves as assets. Such deposits therefore do not 
constitute a portion of the capital of a bank, and hence the bank 
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TAX-TITLES—Continued. 


can not claim that its capital shall be exempt from taxation to the 
amount of such deposits. 

The capital 6f a bank which is subject to taxation, as capital, is made 
up of the balance of its assets remaining after deducting the debts, 
that portion of its assets exempt from taxation, and that portion 
which is taxed under another name than capital. 

United States currency, and national bank notes belonging to a bank, 
although non-taxable, are a part of its assets, and in ascertaining 
the real amount of its taxable capital, such currency, and notes, 
must be held as compensating the debt due depositors, and thus, 
pro tanto, extinguishing the liability of the bank. 

City of New Orleans vs. New Orleans Canal and Banking Com- 
pany, 851. 
THIRD OPPOSITION. 
SEE PRACTICE. 


‘ TRESPASS. 
Co-trespassers are liable in solido. 

The attempt of a lessee, or his vendee, to forcibly remove from the 
leased premises, property subject to the lessor’s privilege, is a tres- 
pass, sounding in damages. 

Mary D. Cooper et al. vs. Samuel C. Cappel et al., 213. 


Damages tn Trespasses. 
SEE DAMAGES. 


TUTORS AND UNDER-TUTORS. 


A minor can not sue his tutor for what may be due him by the latter, nor 
sue to subject to his claims his tutor’s property, during the exist- 
ence of the tutorship. ‘ 

An heir who has attained majority can not subject any part of his 
tutor’s property to the legal mortgage he may have on it, until he 
has first obtained a judgment of liquidation and settlement of his 
claims against the tutor. 

Elizabeth Gibbs et al. vs. Joseph A. Lum & Co., 526. 


The tutor of minors is a proper party to sue for the removal of an un- 
der-tutor. 


Mrs. Nancy M. Fraser, Wife, etc., vs. Paul Zylicz, 534. 
The homologation of a tutor’s accounts, even when had contradictorily 
with the under-tutor, is not conclusive on minors, who may, after 
majority, contest the accounts. 
The citation of an heir, by the tutor, to-oppose an account rendered by 
the tutor after the heir is of age, puts at issue all of the accounts 
rendered by the tutor while the heir was a minor, and the latter must 
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TUTORS AND UNDER-TUTORS—Continued. 
then and there oppose all of those previous accounts, or be con- 
cluded by them. 

A tutor who has done all, in the management of a minor’s property, 
that a prudent administrator could do, can not be held for more than 
the revenues actually yielded by the property, and the actual pro- 
ceeds of its sale. 

Sarah L. Lay et al. vs. Succession of Elias O’Neil, 722. 
Going into the Confederate lines, and remaining there during the late 
war, by the tutor of a minor, did not forfeit his tutorship. 

The tutor can not revive a debt against a minor which is prescribed. 

Clement & Tremoulet vs. Achille Sigur and Mrs. L. J. Sigur, 
798. 


VACATION. 
SEE PRACTICE, AND CouRTs. 








VERDICTS. 
SEE JURIES. 


WARRANTS. 


Warrants issued by a police board, which are not in the form required 
by law, in order to be received for taxes, will be rejected. 

State ex rel. Klein & Co. vs. Pilsbury, 787. 

WIDOWS. 

In no case can a widow, or the estate of a wife, be held for more than 
one-half of a community debt, and not even for that much unless 
the widow or her heirs have accepted the community. 

J. B. Reihl vs. L. L. Martin, Administrator, 15. 

It is the financial condition of the widow at the moment of her hus- 
band’s death, and not her condition at the time she applies for the 
widow’s portion of one thousand dollars, which determines whether 
she is entitled to that portion. 

The removal of the widow from this to another State, will not impair 
her right to the widow’s portion. 

The creditors of a succession can not demand that the widow shall 
give security for the safe return of the widow’s portion to the 
heirs. 

Succession of J. G. White, 702. 


Neither a decree of separation of property, nor her husband’s discharge 
in bankruptcy, will relieve the widow from liability for one half the 
cemmunity debts, should she accept the community. 

The widow who sells a part of the community property for her own 
benefit, thereby accepts the community. 
Ludeling vs. Felton et al., 719, 








WILLS. 

A transposition of the words of a will in order to make the devise ton- 
form to some supposed intent of the testator will not be allowed 
when the words, just as they stand, have a manifest meaning and 
express a clear and intelligible idea. Such transposition is only 
permissible when the language of a will is senseless or contradic- 


tory. 
Succession of Margaret McAuley, Wife of John A. O’Brien, 33. 


Substitutions, and Fidei Commissa. 


A will by which property is devised to A, and at his death to B, involves 
a substitution, which avoids the devise in favor of B. 
Alexander Anderson vs. Mary A. Pike, Tutrix, 120. 


The clause of a will by which the testator gives a sum of money to a 
minor, and directs that the sum shall be invested so as to yielda 
revenue until the legatee’s majority, does not involve a substitution. 

The devise of a certain sum to a minor, and “in the event of her 
death,” to another, is a valid disposition, and not a prohibited sub- 
stitution. E 

Where the clause of a will is susceptible of two constructions that one 
will be adopted which gives effect to, rather than that which avoids 
the clause. 

A naked trust, to be executed immediately, as where furniture is de- 
vised to a mother, for the benefit of her minor child, is not a fidei 


commissun., 
Succession of H. D. Cochrane, 232. 
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